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BROTHERHOOD OF PAINTERS, DECORATORS & 
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Petitioner 
Vv 
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WEBSTER OUTDOOR ADVERTISING COMPANY, 
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ON PETITION FOR REVIEW OF A DECISION AND ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR PETITIONER 


STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 
Whether the National Labor Relations Board properly 
refused to find that the company bargained in bad faith in 
violation of Section 8(a)(5) and (1) of the National Labor 
Relations Act. 


This case has not been previously before this court. 


STATEMENT OF THE CASE 
1. The Facts 


This case is before the Court on a petition to review 
and set aside a final order of the National Labor Relations 
Board, and the Court has jurisdiction under Section 10(f) of 
the National Labor Relations Act, as amended, Act of June 
23, 1947, ¢ 120, 61 Stat. 136, 29 U.S.C. $151, et seq. The 
Board’s decision and order is reported at 170 NLRB No. 144. 


The case involves an alleged violation of Sec. 8(a)(5) 
and (1) of the National Labor Relations Act (hereinafter 
called the “Act’), by the Intervenor, Webster Outdoor Ad- 
vertising Company’ (hereinafter cailed “Webster’). 


Webster is engaged in the manufacture and sale of 
outdoor billboards and providing outdoor advertising space 
in Miami, Dade County, Florida. On June 13, 1966, pur- 
suant to a rerun election conducted by the National Labor 
Relations Board, (hereinafter called “Board”), Petitioner, 
Sign and Pictorial Union Local 1175, Brotherhood of Painters, 
Decorators & Paperhangers of America, AFL-CIO, (herein- 
after called the “Union”), was certified as exclusive collective 
bargaining agent for certain of Webster’s employees. On 
July 19, 1966, the first collective bargaining session be- 
tween the parties was held, and the Union submitted a 
series of proposals to Webster. Further negotiation meetings 
followed and the last meeting was held on January 31, 
1967. 


The parties held bargaining sessions on July 19, 1966, 
August 2, August 9, and September 6, 13, and 16, October 
10, November 10, 21 and 22, and January 31, 1967. At 
each of these bargaining sessions, except the first one on 


1 Webster is referred to in the cose before the Boord os W. L. McKnight d/b/a 
Webster Outdoor Advertising Company. 
Also “General Manager’ Webster and the “Intervenor’ Webster Outdoor 
Advertising Company will both be referred to as “Webster”. 


July 19, 1966, Webster was represented by its attorney, 
Raymond Muller, (TXD 3, L 10-15; JA 346). 


During these negotiations sessions, Webster made no 
significant concessions with regard to the Union proposals, 
(JA 310-320; GC Ex. 3)? and any concessions it did make, 
merely incorporated existing company practice, or were 
minor in nature.* 


On September 16, the parties met for the last bargain- 
ing session before the strike. Prior to that meeting, all the 
contract proposals of both the union and management had 
been discussed. At the end of the September 16th meeting, 
attorney Raymond Muller stated that 4c to half of the em- 
ployees was all that would be offered, there would be no 
change, (TR 102; JA 76)° (TXD 11, L 17-20; JA 354). 


The strike began on September 19, 1966, wherein ini- 


tially all twenty-five (25) employees in the unit joined the 
walk-out. Eventually, six of the strikers returned to work 
but at the time of the hearing before the Trial Examiner, 
nineteen (19) employees were still on strike. (TXD 11, L 
39-41; JA 354). 


On the first day of the strike, September 19, union 
representative Zack met with attorney Muller, outside of 
the plant and outlined the union offer to settle the dispute. 
According to Zack, whose testimony in this connection was 


“TXD" will refer to the Trial Examiner's Intermediate Report issued October 30, 
1967. “JA” will refer to Joint Appendix of the porties. 


"GC Ex’ will refer to the General Counsel's exhibits introduced into evidence 
ot the trial. 


The General Counsel in his brief in support of exceptions has outlined these 
“concessions and non-concessions, and therefore reference is directed to this 
“outline (JA 375-378) (GC Exceptions CR 9-12) (See also TXD 3-10; JA 346- 
53). 


“TR” will refer to the transcript of testimony at the hearing before the Trial 
Examiner on June 21 and 22, 1967. 
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undenied, “I told Mr. Muller that this strike could be settled 
if he would come up with a $2.00 minimum for crewmen 
and pay the rest a 25c. increase, that we could make a 
settlement of the entire thing, including the grievance pro- 
cedure and no work stoppage.” (TXD 11, L 42-48; JA 354); 
(TR 107, L 14-25; JA 81) (TR 108, L 1-3; JA 82). Muller de- 
clined the offer and told Zack that he had felt the Union 
“had made a mistake and that the 4c. still stood”. (TR 108, 
L 4-10; JA 82) (TXD 11, L 49-51; JA 354). 


On September 21, Zack and Muller had a luncheon 
meeting to discuss settlement of the strike. Zack testified, 
as uncontradicted by Webster at the hearing, that he again 
repeated his prior offer to settle the strike that he had made 
on September 19, (TR 109, L 2-12; JA 83) (TXD 12, L 1-5; 
JA 355), but it was rejected. Zack further testified, uncon- 
tradicted by Webster, that Muller told him the strike was a 
mistake and that he should have remembered the strike at 
Turner Outdoor Advertising in Atlanta which had been un- 
successful. Muller said that the Union isn’t there now 
(meaning at Turner) and that the same thing is going to 
happen here, (TR 109, L 13-25; JA 83) (TR 110, L 1-3; JA 84) 
(TXD 12, L 9-10; JA 355). Cross examination of Zack at the 
hearing by Muller brought out the fact that Muller also said 
at this September 21st meeting, that the union’s chances of 
succeeding at Webster were null and void, and that they 
should just forget about it and let it go, (TR 169, L 25; 
JA 121) (TR 170, L 1-4; JA 122). 


A post strike meeting was held on October 10, 1966, 
at the Federal Mediation office. In attendance for the union 
was an employees’ committee, Zack and Martinez, Local 
1175 representative. (TXD 12, L 11-16; JA 355). Zack testi- 
fied, uncontradicted, that early in the conference, Webster 
was asked if he had changed their position, and Webster 
burst out with the statement that “he wasn’t going to sign 
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no contract, this wasn’t the North..., that as far as he 
was concerned, he would replace all the employees” (TR 
111, L 16-22; JA 85) (TXD 12, L 17-20; JA 355).* 


At a meeting on November 12th, Muller was asked if 
Webster was paying the strike replacements higher wages 
than that which the people were receiving at the time of 
the strike and also was asked if bonus money was being 
paid out to the strike replacements (TR 114, L 2-5; JA 88); 
(TXD 13, L 14-17; JA 356). Muller denied that this had been 
done, and then Zack requested access to the payroll records 
to check this information out. Muller refused this request, 
(TR 114, L 6-17; JA 88) (TXD 13, L 17-19; JA 356). 


Subsequent to the November 12th conference, the 
union attorney wrote to Webster and requested that the 
Union be permitted to examine the company’s books and 
records in order to verify Webster's assertion that it was 
not paying striker replacements wage increases as well as 
bonuses and other fringe benefits. (GC Ex. 2(g); JA 307) 
(TXD 13, L 21-25; JA 356). On November 18th, in a written 
response to this letter, Attorney Muller denied the accuracy 
of these reports. Muller stated he would only submit the 
books and records for inspection if assurances were given 
by the Union, that the information was really necessary and 
wouldn't be used to harass the striker replacements. (GC 
Ex. 2(h); JA 308, 309) (TXD 13, L 26-32; JA 356). There 
was no further written exchange between the parties on 
this issue (TXD 13, L 33; JA 356). 


At meetings held on the 21st and 22nd of November, 
Zack testified that he asked if there was any change in the 
company’s position and Muller said “Yes, we'll give them 
a turkey if they all come back.” (TR 115; JA 89). At a meet- 
ing on October 10th, the union repeated its offer to settle 


© Muller then admonished Webster to remain silent. (TXD 12, L 21-23) UA 355) 
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with the company, that is $2.00 for crewmen, 25c. increase 
to other employees and concession on the arbitration clause 
and no strike clause, (TXD 13, L 40-45; JA 356) (TXD 14, 
L 33-40; JA 357). 


On January 31, 1967, the parties held their last meet- 
ing wherein the union renewed its earlier settlement offer 
(TXD 14, L 68; JA 357). Muller stated in reply, that the 
company was standing on its offer of 4c. an hour increase 
for the crew members and further, that he would still 
insist on a preferential hiring list for those strikers whom it 
would take back (TXD 14, L 8-11; JA 357). At this meeting, 
in response to a question by William McAllister, Federal 
Mediator, as to whether or not there was going to be 
another meeting, Muller made the statement that “there will 
be another election in June and it will be all over and there 
is nO use in negotiating any more... that the company was 
satisfied with the employees that they had now” (TR 180, 
L 7-11; JA 127) (TXD 14, L 13-16; JA 357). 


Unilateral Changes After the Strike: 

Prior to the strike of September 19th, 1966, and prior 
to the certification of the union, Webster had not supplied 
uniforms or work clothes to any of his employees with the 
exception of a janitor and one or two others who worked 
around the company premises, (TR 394, L 8-13; JA 255) 
(TXD 14, L 44-48; JA 357). The union, during negotiations, 
requested a clause whereby the company would agree to 
supply work clothes to its employees.” (TXD 14 L 48-49; JA 
357). Initially, Webster was adamant in his complete rejec- 
tion of such a proposal, (TR 70, L 8-15; JA 50). Thereafter, 
Webster’s attorney, Muller, modified this position with the 
comment that the company would supply work clothes to 
its employees if they were needed, (TR 70, L 16-22; JA 50). 
After the strike, Webster began to supply work clothes to all 


7 Article V, Section 10 — GC Ex. 3; JA 313. 
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the employees (TR 237, L 8-17; JA 162) (TR 244, L 25, 25; 
JA 168) (TR 245, L 1-8; JA 169) (TR 393, L 1-16; JA 254) 
(TXD 15, L 2-5; JA 358). Webster’s “explanation” was that 
the individuals hired as replacements were impoverished 
and unable to afford the type of clothes which he preferred 
they wear on the job (TR 393, L 20-24; JA 254) (TXD 15, 
L 1-2; JA 358). Webster testified that the reason he had 
rejected the proposal on work clothes during negotiations 
was that he wanted to reserve to himself the right to furnish 
work clothes to the men when he felt the need to do so .(TR 
371, L 22-25; JA 234) (TR 372, L 1-19; JA 235) (TXD 7, L 4- 
10; JA 350). 


The second unilateral act involved a $25.00 bonus 
paid to three of the striker replacements, Fred Frost, Jr., 
Donald Willette, and Robert Lannum, (TR 219, L 9-13; JA 
150) (TR 245, L 11-18; JA 169) (TR 255, L 13-19; JA 177) 
(TXD 5, L 6-9; JA 358) during a hurricane alert in October 


of 1966. Webster testified that he gave this hurricane bonus 
to these employees because of the good work they did in 
supervising inexperienced personnel during the alert (TR 
222; JA 153). 


The third unilateral change during the strike involved 
the hourly rate given by Webster to strike replacement 
Elmer Rogers, a boom operator. Prior to the strike, Herbert 
Mitchell was the boom operator at Webster (TR 329, L 1-20; 
JA 206). His rate of pay was $2.00 an hour (TR 331, L 8-10; 
JA 208) (TXD 15, L 17; JA 358). Mitchell testified that after 
Webster made him a boom operator, he spent all of his 
time on this job other than some times helping out in the 
yard or picking up a sign or taking out a load on the truck 
(TR 334, L 20-25; JA 211) (TR 335, L 1-2; JA 212; (TXD 15, 
L 16; L 53-56; JA 358). This testimony was corroborated by 
the testimony of Frank Brown (TR 279, L 6-7 JA 192). 
After the strike began, Elmer Rogers was hired as the boom 
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operator and paid $2.75 an hour. (TR 211, L 12-19; JA 143); 
(TXD 15, L 19; JA 358). This was later reduced to $2.70 an 
hour (TR 211, L 12-19; JA 143); (TXD 15, L 19-21; JA 358). 


Another instance of payments to strike replacements 
higher than those paid to employees prior to the strike, are 
the wage rates paid to three employees named Webb, 
O'Kelly and Duke on September 20, 1966. Webb was hired 
at the painters’ rate of $3.80 but O'Kelly and Duke were 
hired at $2.75, TXD 17, L 40-45; JA 360). The latter rate 
to O'Kelly and Duke of $2.75 was 5c. higher than Webster 
had been paying his painters’ helpers before the strike 
(TXD 17, L 45-47; JA 360). These three employees quit 
after one day’s work, (TXD 17, L 49; JA 360). 


Striker replacement, Donald Willett was also paid a 
higher rate of pay in his classification than was paid prior 
to the strike. Willett started work during the payroll period 


ending October 12, 1966 and was paid $1.50 an hour for 
two weeks. This was then raised to $1.75 an hour. Willett 
testified that he started work as a crewman and was still 
working in that classification when he received the $1.75 
raise; it was not until some time thereafter that he became 
a leadman, (TR 250, L 25; JA 174) (TR 251, L 1-25; JA 175; 
(TR 252, L 1-8; JA 176) (TR 260, L 1-25 JA 179). 


Gustave Crenn testified, without contradiction, that he 
had been a crew foreman for six or seven years prior to the 
strike and during that time, the highest wage earned by a 
crewman was $1.50 per hour, (TR 338, L 21-25; JA 214) 
(TR 339,, L 1-5; JA 215). The record was devoid of any 
evidence indicating that crewmen received more than $1.50 
an hour prior to the strike. None of the pre-strike employees 
identified by Brown as crewmen, (TR 276, L 14-25; JA 189) 
(TR 277, L 1-25; JA 190) (TR 278, L 1-25; JA 191) (TR 279, 
L 1-25; JA 192) (TR 280, L 1-16; JA 193) had earned more 
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than $1.50 according to Webster’s own books and records 
(TR 190, L 2-25; JA 130) (TR 191, L 1-15; JA 131) (TR 200, 
L 15-21; JA 132). 


It is undenied that Webster made no effort, subsequent 
to the strike, to notify the Union in order to bargain about 
his change of policy in providing work clothing, the payment 
of higher wages or bonuses. (TXD 15, L 27-29; JA 358) 


2. Proceedings Below: 


On these facts, the union on January 11, 1967, filed 
unfair labor practice charges against Webster alleging a vio- 
lation of Section 8(a)(5) and (1) of the Act. An amended 
charge was filed on February 15, 1967. Pursuant to these 
charges, duly filed and served on Webster, the General 
Counsel of the NLRB issued its original complaint on April 
4, 1967. An amended complaint was duly filed and served 


on Webster on June 8, 1967. The complaint, as amended, 
presented questions as to whether or not Webster refused 
to bargain in good faith with the Union, thereby violating 
Section 8 (a) (5) of the Act, and whether Webster engaged 
in various other acts of interference, restraint and coercion 
in violation of Section 8 (a)(1) of the Act. In his Answer, 
Webster conceded certain facts as to his business operations 
but denied all allegations that it had committed unfair labor 
practices. 


On June 21 and 22, 1967, a hearing was held on the 
amended complaint before Trial Examiner Robert E. Mullin, 
wherein all parties appeared at the hearing, were repre- 
sented by counsel and where testimony was taken. After 
briefs had been submitted by Webster and the Union, the 
Trial Examiner, on October 30, 1967, issued his decision in 
this case finding that Webster had engaged in a number of 
actions after the strike began which were unilateral in na- 
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ture and which violated Section 8(a)(5) and (1) of the Act. 
(JA 344-366) These unilateral acts were: supplying work 
clothes to all the striker replacements without any consulta- 
tion with the union, after rejecting a demand by the union 
to adopt this practice (TXD 16, L 40-48; JA 359); by uni- 
laterally paying higher wages to Herbert Mitchell’s replace- 
ment, Rogers, without consultation with the union (TXD 17, 
L 1-17; JA 360) by refusing the Union an opportunity to 
examine the company’s payroll books and records after a 
demand had been made (TXD 17, L 18-24; JA 360). In 
addition to finding a violation of Section 8(a)(5) and (1), of 
the Act in the unilateral acts engaged in by Webster after 
the strike, the Trial Examiner found that this activity plus 
the statements made by Webster and his attorney during the 
negotiation sessions (TXD 18, L 11-40; JA 361),° and Web- 
ster’s intransigence on the wage issue and all the other 
issues which the Union sought to bargain, was motivated by 
a desire to defeat rather than to promote an agreement. 
(TXD 18, L 42-46; JA 361). The Trial Examiner concluded 
that Webster's entire course of conduct after the strike was 
lacking in a good faith desire to arrive at a final agreement 
in its negotiations with the Union and that this entire con- 
duct violated Section 8(a)(5) and (1) of the Act. (TXD 18, 
L 42-56; JA 361). The Trial Examiner further found that this 
conduct prolonged the work stoppage and strike and con- 
verted the strike from an economic strike into an unfair labor 
practice strike. (TXD 18, L 52-56; JA 361); (TXD 19, L 1-4; 
JA 362). Based on these findings that Webster committed 
unfair labor practices in violation of Section 8(a)(5) and (1) 
of the Act, the Trial Examiner recommended that it cease 
and desist therefrom and take certain affirmative action 


® On October 10, Webster told the Union delegation that “he was not going to 
sign no contract’, “thot this wasn’t the north... that he would reploce all of 
the employees” (TXD 18, L 15-17; JA 361). On January 31, Webster's attorney 
stated thot there wos “. . . no sense in negotiating any more, it would be 
oll over in June, be onother election, and that the company was satisfied with 
the (replocement) employees that (it) had now.” (TXD 18, L 35-40; JA 361) 
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including offering reinstatement to the unfair labor practice 
strikers (TXD 20, L 40-57; JA 363); (TXD 21, L 1-12; JA 364); 
(TXD 21, L 51-56; JA 364). 


After the issuance of the Trial Examiner's decision, 
Webster and the General Counsel of the NLRB filed excep- 
tions to said decision and supporting briefs. On April 12, 
1968, the Board, by way of a three-member panel, one 
dissenting, issued its Decision and Order rejecting the Trial 
Examiner's findings and conclusions that Webster had en- 
gaged in conduct violative of Section 8(a)(5) and (1) of the 
Act, and accordingly dismissing the complaint in its entirety. 
(JA 386-392). Thereafter, on June 24, 1968, the Union filed 
a Motion for Reconsideration with the Board (JA 395-412), 
and also a Motion to Reopen the Record.® (JA 393-394) 


After Webster had filed a memorandum in opposition 
to these motions, the Board, by way of its Order of July 23, 
1968, denied same (JA 413). This appeal followed. 


STATUTE INVOLVED 


The statutory provision involved is Section 8(a)(1) and 
Section 8(a)(5) of the National Labor Relations Act, as 
Amended, 61 Stat. 136, 73 Stat. 519, 29 U.S.C. § 151 et seq: 


“(a). It shall be an unfair labor practice for an employer— 
(1) to interfere with, restrain or coerce employ- 
ees in the exercise of the rights guaranteed 
in Section 7; 


® The Motion to Reopen the Record was in the alternative to the Motion for 
Reconsideration. This motion alleged that Webster had, after the Board issued 
its Decision and Order on April 12th, called its employees to the office, one 
ata time, and told the painters they were going to receive a 15¢ an hour 
increase as of June Ist, and that the helpers would receive a 10c per hour 
increase as of that date. The union alleged in its Motion to Reopen the 
Record, that evidence of this new unilateral action by Webster had basically 
been admitted by Webster as a result of a charge being filed with the Board 
in Case No. 12-CA-4205, said charge being subsequently withdrawn. The 
union requested, in the alternative, that the Board reopen the record and 
hold another hearing for the purposes of taking this additional evidence, in 
order to prove that Webster violated Section 8(a)(5) and (1) of the Act. 
(Petitioner’s Motion to reopen the record; CR 1-2) JA 393, 394) 
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* * * 


(5) to refuse to bargain collectively with the repre- 
sentatives of his employees subject to the provi- 
sions of section 9(a). 


SUMMARY OF ARGUMENT 


The union’s argument on review, is not only directed 
to the error of the Board in not sustaining the Trial Exam- 
iner’s decision, but also to the failure of the Board to follow 
its own policy and that of the Court’s in deciding this case 
under Section 8(a)(5) of the Act. A portion of the argument 
will also refer to errors committed by the Trial Examiner 
in his intermediate report. Since the union agrees with the 
Trial Examiner's ultimate conclusions, i.e. that Webster bar- 
gained in bad faith, then no exceptions were filed by the 
union to this report.'® Under existing judicial authority, this 
would not prevent the union from raising a Trial Examiner's 
erroneous findings on review if the union was satisfied with 
the ultimate result reached by the Trial Examiner, and the 
Board overruled same." 


This case as it was presented to the Trial Examiner, 
involved acts of omissions and commission by Webster dur- 
ing both pre-strike and post-strike negotiations, which the 
union contends, either considered separately or together, 
evidenced a desire on the part of this employer to frustrate 
agreement on a contract. 


The Trial Examiner, in his decision, found that Web- 
ster’s pre-strike intransigence on the wage issues and other 
issues, standing alone, did not amount to bad faith bargain- 
ing. (TXD 16, L 27-34; JA 359). He did find that when con- 


10 The General Counsel of the NLRB filed exceptions to the report and in many 
instances, but not all, errors directed to this report by the union, ore con- 
tained in these exceptions. JA 367-369) 


11, NLRB vs. Operating Engineers Local 138 (CA 2, 1961) 293 F 2d 187. 
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sidered in light of Webster’s other unlawful acts,"* this “in- 
transigence on the wage issue and on all the other issues... 
was motivated by a desire to defeat rather than promote an 
agreement, (TXD 18, L 42-46; JA 361). 


The Board attacked the Trial Examiner’s decision by 
way of a “process of elimination”, in that each of the uni- 
lateral benefts given non-striking employees and the refusal 
to give payroll information were treated as if they occurred 
in a vacuum. 


After disposing of these items, the Board held that the 
statements of Webster and his attorney” standing alone did 
not support a finding of a violation of Section 8(a)(5). 


In determining this case, “through a process of elimi- 
nation” the Board has acted contrary to its long standing 
policy of considering the “totality” of all the conduct of an 
employer in deciding whether or not that employer has 


bargained in bad faith in violation of the Act."* 


Also important here, is the Board’s failure to give any 
weight to Webster's intransigence on the wage issue and 
other issues in ruling on this case. While one of the union’s 
arguments on review is that the Trial Examiner should have 
considered this intransigence as an unfair labor practice in 
it of itself," still the Trial Examiner did find that the totality 
of both pre-strike and post-strike conduct constituted a viola- 
tion of the Act (TXD 18, L 42-46; JA 361). Here again, the 
Board refused to consider all of the evidence in deciding 


12 These unlawful acts referred to are the unilateral wage increases, bonuses, 
work clothes, refusal to give payroll information and statements by Webster's 
attorney that “it would be all over in June” (TXD 18, L 37-40; JA 361) state- 
ment by Webster thot “he wasn’t going to sign no contract, this wasn’t the 
North, that he would replace all the employees”. (TXD 18, L 15-17; JA 361) 


13 Ibid at footnote 12 
14 Infra at footnote 69, pg. 44 (See cases cited) 


18 The General Counsel took exception to the failure of the Trial Examiner to do 
so. (GC EX CR 1-3) UA 367-369) 
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this case, for only in its conclusionary comments did the 
Board even mention Webster's activities at the bargaining 
table. (BD 6, 7)'* (JA 391, 392). The Board simply justified 
this intransigence on the grounds that the “mechanics of 
bargaining” were observed. (BD 6, 7) (JA 391, 392). It is 
submitted that the totality of conduct, both before and after 
the strike, supported the Trial Examiner's finding that Web- 
ster violated the Act. 


The Board also erred in failing to accord proper weight 
to the Trial Examiner's credibility resolutions. Under the 
doctrine of Universal Camera Corp.,"” as followed by the 
Appellate Courts,"* a Trial Examiner's credibility finding 
should not be overturned unless there is substantial evi- 
dence in the record to show the incorrectness of said 
findings. 


Ignoring this mandate from the United States Supreme 
Court and other Appellate Courts, the Board rejected the 
Trial Examiner's findings of fact with respect to the unilateral 
wage increases, bonuses and work clothing issues. In re- 
jecting these findings, the Board departed from the Trial 
Examiner’s credibility resolutions upon which he based his 
findings without delineating the reasons for this departure 
or without even stating that it was overruling same. Not 
only was this practice contra to the doctrine of Universal 
Camera, but in addition, the record supports these credibility 
resolutions by the Trial Examiner. It was, therefore, error 
for the Board to depart from same in its decision. 


Finally, in ruling contrary to the Trial Examiner with 
respect to the question of unilateral granting of work cloth- 
ing, hurricane bonuses, the unilateral wage increases and 


16 BD’ refers to the Boord’s Decision and Order of April 12, 1968. UA 386-392) 
47 Universal Camera Corp. vs. NLRB, 340 U.S. 474, 71 S. Ct. 456, 95 L Ed. 456. 
18 Infra at footnote 77, page 47. (See cases cited) 
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the refusal to give payroll information, without articulating 
the reasons for this departure, the Board departed from 
existing authority. Further, the Board, and also in some 
instances the Trial Examiner, failed to consider prior Board 
precedent in their treatment of Webster's intransigence on 
the wage issue and other issues. 


Pursuant to the substantial evidence rule of Universal 
Camera, this court has to determine on review, if there was 
substantial evidence in the record to support the Board's 
decision. Faced with conflicting decisions on issues, an 
appellate court will be unable to determine whether or not 
there is substantial evidence in the record to support the 
Board’s decision under the then applicable rule of law that 
controls that issue. 


The Board, by treating the issues in this case in a dis- 


parate manner from issues in similar cases without stating 
the reason for doing so, has prevented proper review of its 
decision, and has also failed to discharge its judicial respon- 
sibility of administering the Act.'® 


It is submitted that, notwithstanding this inconsistent 
action of the Board, as referred to above, there is substantial 
evidence in the record to support the Trial Examiner's deci- 
sion. Only in the alternative does the union request that this 
case be remanded back to the Board with instructions to 
either articulate its reasons for the departure from prior 
authority or, if unable to do so, affirm the Trial Examiner's 
decision. 


1© NLRB vs. Metropolitan Life Insurance Company, 380 U.S. 438, 85 S. Ct. 1060, 
13 L Ed 2nd 951 (1965); Burinskas vs. NLRB (C.A.D.C.). 
123 App. D.C. 143, 357 F 2d 822 (1966). 
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ARGUMENT 


1. The Board Erred in Failing to Find that Both 
Webster's Pre-Strike and Post-Strike Conduct 
Violated Section 8(a)(5) and (1) of the Act. The 
Board Further Erred in Failing to Consider The 
Totality of Webster's Conduct in Determining 
Whether or Not A Violation Was Committed. 


The Board's ultimate conclusion that Webster did not 
violate Section 8(a)(5) and (1) of the Act was arrived at by 
means of a step-by-step rejection of each of the Trial Exam- 
iner’s findings and conclusions of law with respect to every 
unlawful act alleged and proven at the hearing. This is 
evidenced by the Board’s own decision wherein, by num- 
bered sequence, the Board examined separately each unlaw- 
ful act in a vacuum, systematically rejecting them, and then 
placing in final repose, the statements of Webster and his 
attorney,?° which significantly characterized Webster's de- 
sire during both pre and post strike negotiations not to reach 
an agreement with the union. 


Since it is the totality of conduct which establishes 
bad-faith bargaining," then, unlike the Board, an examina- 
tion of both the pre-strike and post-strike conduct of Web- 
ster during negotiations, in the order they occurred, is neces- 
sary at this juncture. 


Although the Trial Examiner did not find that Webster's 
pre-strike conduct during negotiations violated the Act in 
and of itself, (TXD 16, L 26-32; JA 359) the Trial Examiner 
did find that when considered with other unlawful conduct, 
Webster's intransigence over the wage issue and other 
issues about which the union sought to bargain, was moti- 


20 Supra at P 5, 6 and footnote 8, p. 10. 


21 Waycross Sportsweor Inc., 166 NLRB No. 14; Patent Trades Inc., 167 NLRB 
No. 120, NLRB v. Southwestern Porcelain Steel Corporation, (CA-10) 317 
F 2d 527 enf’g 134 NLRB No. 168. 
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vated by a desire to defeat rather than promote an agree- 
ment (TXD 18, L 41-46; JA 361. It is the contention of the 
union that the Trial Examiner should have gone one step 
further and found that Webster's intransigence over the 
wage issue and other issues in and of itself, violated Section 
8(a)(5) of the Act, and it was error on the part of both the 
Trial Examiner and the Board to fail to find so. For this 
reason, consideration will first be given to Webster’s pre- 
strike conduct. 


a) Pre-Strike Negotiations and Conduct 


Webster first showed its inclination to be not honest 
in seeking an accord with the union by its attitude during 
the pre-strike negotiations. The record is replete with exam- 
ples of Webster’s desire to concede, in pre-strike negotia- 
tions, merely to union proposals that incorporated existing 


company practices or were minor in nature, and by the same 
token, not agree to any proposal that would, in any way, 
change Webster's current employment practices. Thus, Web- 
ster readily agreed to such articles as a subcontracting 
clause, i.e. Article Il, Section 1 of the Union’s proposed con- 
tract, (GC Ex. 3; JA 310) since Webster did no subcontract- 
ing out, (TR 26, L 24-25; JA 12); (TR 27, L. 1; JA 13); (TR 369, 
L 1-13; JA 232); (TR 422, L 5-23; JA 268). Other concessions 
involved merely placing into written form, Webster's cur- 
rent policy with respect to holidays (TXD 5, L 6-12; JA 348); 
(TR 56, L 10-25; JA 36); (TR 37, L 1-25); (TR 38, L 1-5; JA 22); 
(TR 272, L 16-25; JA 185); (TR 273, L 1-13; JA 186); over- 
time (TR 408, L 10-15, 21-25; JA 265); (TR 409, L 1-5; JA 
266); (TXD 4, L 48-49, JA 347); (TXD 5, L 1-4; JA 348); lunch 
breaks (TR 72, L 20-22; JA 52); (TR 73, L 1-7; JA 53); vaca- 
tions (TXD 9, L 19-21; JA 352); and Article V, Sec. 5-8; JA 
313) (working tools; method of pay, ete.) (TXD 6, L 29-34; 
JA 349). 
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In contrast to its agreement on proposals which incor- 
porated existing company practice is its adamant rejection 
of any proposal which deviated from this policy. Webster 
and his attorney rejected all economic proposals of the 
union including wages, (TR 87, L 22-25; JA 62); (TXD 9, 
| L 1-5; JA 352) and the health and welfare clause, (TR 98, 
L 13-23; JA 73). Webster also rejected all economic portions 
of the union’s proposals on overtime, (TR 408, L 10-15, L 21- 
25; JA 265); (TR 409 L 1-5; JA 266); (TXD 9 L 45-49; JA 
352); (TXD 5, L 1-4; JA 348); report in pay (TR 73, L 20-22; 
JA 53); (TXD 7, L 16-19; JA 350) and paid lunch breaks 
(TR 72, L 3-6; JA 52); (TXD 7, L 11-14; JA 350); vacations 
(TR 92, L 2-11; JA 67), and only agreed to put into writing 
what his current policy was with regard to these proposals 
as outlined above. 


In summary, the record conclusively establishes that 
Webster rejected every economic proposal that deviated 
from existing company practice. 


All non-economic proposals of the union were also 
rejected that were not present company policy, or when it 
did concede to a non-economic proposal, same was minor 
in nature. Examples of these are as follows: 


Webster rejected Union proposals concerning furnish- 
ing work clothes, (TR 70, L 8-15; JA 50); (TXD 7, L 6-10; 
JA 350); later furnishing strike replacements with work 
clothes free of charge; rejected an Article allowing employ- 
ees to respect picket lines, i.e. Article Vil; JA 314); (TR 82, 
L 5-15; JA 61); (TXD 8, L 1-4; JA 351); rejected the union’s 
request for an apprenticeship training program; i.e. JA 315, 
316; Article IX (TR 94, L 1-5, 18-19; JA 69); (TXD 9, L 28-34; 
JA 352); rejected a request for a check-off clause, i.e. Arti- 
cle X(A); JA 319; (TR 99, L 10-18; JA 74); (TXD 10 L 18-24; 
JA 353) 
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In considering these “concessions” and non-conces- 
sions” made by Webster during pre-strike negotiations as 
direct evidence of a violation of Section 8(a)(5) and (1) of 
the Act, reference is specifically directed to Webster's posi- 
tion on wages, check-off, health and welfare, apprenticeship 
training program and work clothes. 


Check-Off e. 


~ 
In denying the Union’s request for a check-off clause, 
Webster made the statement that “he was not going to be 
a collection agency for the damn union and as far as he was 
concerned, let the union collect its own money”, (TR 9% 
L 14-18; JA 74); (TXD 10, L 18-24; JA 353). The union con- 
cedes the fact that a mere denial of a check-off clause does 
not evidence bad-faith bargaining. On the other hand, 
denial of check-off in the instant case, with the accompany- 
ing statement by General Manager Webster constitutes di- 
rect evidence that Webster's opposition to this clause was 
motivated by his desire to make bargaining futile. 


In Steelworkers v. NLRB, (124 App. DC 143, 363 F 2d 
272 (1966) cert. den’d 385 US 851, enf’g 153 NLRB No. 
119), this Court held that a company’s refusal to accept a 
check-off clause had no purpose other than to frustrate the 
bargaining procedure. The D.C. Circuit relied on a statement 
made by the Respondent's chief negotiator that “our pur- 
pose in denying check-off was that we were not going to 
aid and comfort the union”. This statement can be likened 
to the “declaration” made by General Manager Webster in 
the instant case, (TR 99, L 14-18; JA 74). On this basis alone, 
the Board, with Court approval, found a violation of Section 
8(a)(5) without any other evidence of unlawful conduct, 
such as existing in the instant case. On the question of mak- 
ing concessions and agreeing to proposals by the Union, 
the D.C. Circuit made this statement: 
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“It is true, as the company contends, that under 
Sec. 8(d), it cannot be compelled to agree to a pro- 
posal or make a concession. But neither can re- 
fusal to make concessions be used ‘as a cloak*** 
to conceal a purposeful strategy to make bargain- 
ing futile***”. NLRB v. Herman Sausage Com- 
pany, 5 Cir., 275 F. 2d 229, 232. Collective bar- 
gaining, then, is not simply an occasion for purely 
formal meetings between management and labor, 
while each maintains an attitude of “take it or 
leave it”; it presupposes a desire to reach ulti- 
mate agreement, to enter into a collective bar- 
gaining agreement, NLRB v. Insurance Agents’ 
Union, 361 U.S. 477, (1960).” 


The above case is merely one out of a long line of 
both Board and Court cases which have held that an in- 
transigent stand on check-off evidences bad-faith bargain- 


ing where the company’s opposition to check-off is not 
based on cost or inconvenience but rather on the principle 
that collection of union dues is union business.** 


Both the Trial Examiner and the Board erred in failing 
to find a violation of Sec. 8(a)(5) and (1) of the Act in Web- 
ster’s refusal to accede to a check-off clause, or at the very 
least, to consider this “refusal” along with Webster's in- 
transigence on the other economic and non-economic pro- 
posals as evidencing “surface bargaining” in violation of 
the Act. 


22 Steelworkers v. NLRB, ...-App. D.C....., 390 F 2d 846 (1967) enf’g 
Rocnoke Iron & Bridge Works, Inc., 160 NLRB No. 17. 


See also Albo Waldension, 167 NLRB No. 101, (1967); 1 T & T Hentze Valve 
Service Controls & Instrument Division, 166 NLRB No. 65 (1967); Beverage 
Air Co., 164 NLRB No. 156; enf’d on other issues 391 F 2d 255, 4 Cir. (1968); 
Stevenson pace & Block Co. 160 NLRB No. 21; Flowers Baking Company, 161 
NLRB No. : 


Health and Welfare 


Another example of bad-faith bargaining by Webster 
which both the Trial Examiner and the Board failed to take 
into consideration is Webster’s stand on a health and wel- 
fare clause. Webster testified that a health and welfare 
clause was not acceptable to his company because they had 
Blue Cross coverage and that they would continue to have 
it—the company would not supply or pay for health and 
welfare, (TR 98, L 13-25; JA 73); (TR 99, L 1; JA 74); (TXD 
10, L 1-5; JA 353). Further testimony at the hearing exposed | 
the fact that Webster had a health and welfare clause in his | 
old expired contract with the painter’s union, (TR 476, 1. 5- | 
11; JA 295) and General Manager Webster admitted the | 
old contract and all its provisions were acceptable to him | 
and in fact, were a pleasure to live with. (TR 475, L 8-19, | 
TR 475, L 14-26; JA 294). Or 


If all of the provisions of the old expired contract with 
the painters were acceptable to Webster including the health 
and welfare clause, then it is an inconsistent position and 
evidences bad-faith bargaining to deny the health and wel- 
fare clause to the union herein. While it is true that Webster 
had the statutory right under Section 8(d) of the Act, to 
refuse to agree to a particular proposal or to make a con- 
cession, this statutory right may not be used “as a cloak 


to conceal a purposeful strategy to make bargaining fu- 
tile* **/"2? 


This therefore, is additional evidence that Webster's 
intransigence during pre-strike negotiations was an attempt 
by this employer to frustrate agreement on a contract and 
not as contended by the Board merely “hard bargaining” 
(BD 6; JA 391). 


23 NLRB v. Herman Sausage Co., 5 Cir., 275 F 2d 229, 232. 
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Wages 

The Trial Examiner and the Board, in their decisions, 
held that the insubstantial nature of Webster's wage offer 
of 4c. to half the employees did not, in and of itself, 
amount to bad faith bargaining, (TXD 16, L 22-25; JA 359); 
(BD 5, 6; JA 390-391). By this ruling, the Board and the 
Trial Examiner have misinterpreted the thrust of the General 
Counsel and union’s argument in this respect, because 
neither the General Counsel nor the Union has ever urged 
that the mere fact of the insubstantial nature of the wage 
offer of Webster constitutes bad-faith bargaining. Rather, 
the contention is that the union could not possibly accept 
the wage increase offer which is only limited to half the 
employees and that, therefore, Webster, by making such 
an offer, violated Section 8(a)(5) of the Act.** 


In rejecting this argument, the Board and the Trial 
Examiner have departed from the rulings espoused in 
Southwest Porcelain Steel Corp., 134 NLRB 1733, 1744, 
enf’d 317 F 24 527 (CA-10) and Watertown Undergarments 
Corp., 137 NLRB 287 (1962). As stated by the Board in 
Southwest Porcelain, supra, with Court approval: 


“...Respondent undoubtedly was fully cognizant 
of the untenable position the Union would be in if 
it were to accept an offer resulting in a wage in- 
crease to only about half of the employees. Ac- 
cordingly, it could make the offer with reasonable 
assurance that it could not and would not be 
accepted. And even if accepted, it did not have to 
result in a contract unless the Union were willing 
to agree to a complete surrender of any authority 
or voice in the employees’ terms or conditions of 


24 The General Counsel took exception to the Trial Examiner's failure to consider 
this argument in his report. (GC Exceptions, P. 2, 13, 14) UA 369, 379, 380) 
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employment as demanded by Respondent under 
its view of its prerogatives..." 


In addition, the Court is referred to a previous Board 
decision which held that the making of an offer which is 
so to devoid of substance that it cannot possibly be ac- 
cepted by the other party, constitutes evidence of fad-faith 
bargaining.”* 


As was stated by the Court of Appeals for the First 
Circuit with respect to a similarly meaningless proposal, 


“It is difficult to believe that the Company, with a 
straight face, and in good faith could have sup- 
posed that this proposal had the slightest chance 
of acceptance by a self-respecting union, or even 
that it might advance the negotiations by afford- 
ing a basis for discussion; rather, it looks more 
like a stalling tactic by a party bent upon main- 


taining the pretense of bargaining... .”*” 


Aside from the Board's failing to find a violation in the 
wage proposal itself, the Board compounded the error by 
attempting to justify Webster's stand in not increasing its 
wage offer when the union reduced its demand. (BD 6; 
JA 391). Standing alone, an employer may not be obligated 
to increase its wage offer merely because of a reduction 
in the union’s offer. This is not the case herein. Webster 
not only made a wage proposal to half of his employees 
which he knew the union “could” not accept and refused 


25 The management prerogative clause referred to in Southwest Porcelain is as 
broad as the prerogative clause requested by Webster herein, (TXD 10, L 51- 
56; TXD 11, L 1-6) UA 353, 354). In Southwest Porcelain, the prerogative 
clause gave the company complete control over such items os merit increase, 
discharge, leave of absence, promotions, transfer, reductions in force, new 
jobs, shift preferences and job biding. 


20 Fetzer Television, Inc., 131 NLRB 821, 831, enf’d 299 F 2d 845 (CA 6, 1962) 


27 NLRB vs. Reed and Prince Manufacturing Co., 205 F 2d 131, 139 (CA-1), enf’g 
96 NLRB 850. 
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to raise same after exacting a reduction from the union, 
but in addition, sought to justify this low offer with a reason 
as devoid of substance as Webster's entire bargaining prac- 
tices. Thus, Webster, in reply to the union’s initial wage 
offer, rejected same with the statement “these rates were 
(are) ridiculous”, (TR 88, L 2; JA 63). Webster, thereafter, 
in defending his 4c offer, stated that he was paying wages 
equal to his competitors, (TR 158, L 13-17; JA 112); a 
defense he could not later substantiate.?* 


Though this defense of Webster’s low wage proposal 
lacked substance, the Board nevertheless, ignored the record 
in justifying Webster's refusal to raise its wage offer since 
“Respondent claimed, without contradiction, that it was 
already paying wages equal to those being paid by its 
competitors...” (BD 6; JA 391). 


The Board also characterized the union’s reduced 
demand as still amounting to “a very substantial increase” 
(BD 6) (JA 391). By this statement, the Board ignored, and 
in doing so, departed from the fact which the Trial Examiner 
based his finding that the union’s final offer 


“...represented a very substantial concession by 
the union from the stand it had taken before the 
strike began” (TXD 17, L 30-317* (JA 360) 


Based on the above, there was substantial evidence 
in the record to support a finding that Webster’s wage 


28 At the heoring, Webster could not testify os to whot wages his competition 
were paying at the time of negotiations. He did know competitor's E. B. 
Elliott’s rate of poy for signpointers since one of his strikers went to work for 
this concern ond then came bock to him.” (TR 444, L 4-19; JA 279) 


The Tricl Examiner mode the finding in his report that on the day the strike 
began, the Union proposed that if Respondent would raise the minimum poy 
rate for its crewmembers to $2.00 per hour and grant a 25c. increase to the 
other employees, the Union would agree to a no-strike clause and a provision 
for final and binding arbitration of all grievances. (TXD 17, L 26, 29; JA 360). 
The Boord, in its Decision ond Order, ignored these concessions made by the 
Union in characterizing the Union’s reduced demand as still amounting “to a 
very substantial increase’. (BD 6) UA 391) 
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offer to half its employees, coupled with its “shallow” 
statement in defense of the proposal, constituted a desire 
on the part of Webster to frustrate agreement on a contract 
or in the vernacular of labor language, “surface bargain- 
ing’? 


A prime example of Webster’s desire not to reach 
accord with the union on any subject that departed from 
its present working practice, is Webster’s position on an 
apprenticeship training program, a non-economic proposal.?" 


The rejection of the apprenticeship program was 
accompanied by the statement that this type of program 
had collapsed around the country and that Webster would 
train its own employees and wanted nothing to do with 
the apprenticeship program, (TR 94, L 1-5; JA 69). Webster 
testified that the reason that he rejected the apprenticeship 
program was that he had checked into three companies 
around the country, one in Milwaukee, one in Detroit, and 
one in St. Paul, and that they had found it unsatisfactory, 
(TR 381, L 21-25; JA 244); (TR 382, L 2-10; JA 245); (TR 
383, L 9-11; JA 246). Further questioning of Webster 
showed that he had not checked around the local area as 
to the existence of the union‘s local apprenticeship training, 
(TR 474, L6-9; JA 293). 


Just as with other economic and non-economic pro- 
posals of the union, here again is an example of an 
adamant rejection by Webster of a union proposal without 
any justification for this refusal. 


30 This is but one example in this case of the Board departing from the record 
and also departing from Board precedent in reaching its conclusion without 
justifying this departure or overruling Board precedent that contradicted its 
present ruling. 


31 Webster rejected the apprenticeship training program with the statement that 
“he wouldn’t go along with any apprenticeship program, and that was it, 
that was final’. JA 69) (TR 94, L 1-5, L 18, 19) (TXD 9; JA 352) It should 
be noted here that the apprenticeship training program proposed by the 
Union contains no economic provisions and just requires cooperation by 
Webster in the training of Journeymen. JA 315, 316) (GC Ex. 3) (TXD 9, 
L 28-34; JA 352) 
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Reference should also be made at this time, to Web- 
ster’s Opposition to the union proposal on work clothes, 
(TR 70, L 18-15; JA 50); (TXD 7, L 4-6; JA 350), and there- 
after granting to striker replacements what he had refused 
to do during negotiations, (TXD 14, L 45-50; JA 357); (TXD 
15, L 1-5)? A 358). 


In concluding on this issue, it is the union’s contention 
there was substantial evidence in the record for the Board 
to find that Webster's intransigence on the wage issue and 
other economic and non-economic issues constituted “sur- 
face bargaining” and therefore violated Section 8(a)(5) and 
(1) of the Act. The Board, with Court approval, has long held 
that an employer engages in bad-faith bargaining, not just 
“hard bargaining”, where it has a take-it-or-leave-it attitude 
and does not approach negotiations as a whole with the 
attitude of settlement through give-and-take.”? 


Thus, when Webster entered into bargaining with the 
desire to continue its existing practices and not to agree to 
any proposal that would change the current operation of 
its business or result in any new economic benefit to its 


employees, this constituted a refusal to bargain in violation 
of Section 8(a)(5) and (1) of the Act. 


32 The subject of work clothes is only cited here in this posture of the brief os 
on example of Webster's intransigence on economic and non-economic issues. 
Later on in this brief, the question of whether or not the unilateral act of 
grating work clothes to striker replacements wos a violation of Sec. 8(a)(5) 
and (1) of the Act will be covered. 


Fetzer Television Inc., supro. Here the Boord found a violation of Section 
B(o)(5) of the Act where the employer was only willing to reach an agreement 
on its own terms without interference in any way, with his flexibility of 
operations. See also General Electric Co. 150 NLRB No. 36. 
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The Board, in its decision, characterized this conduct by 
Webster as merely “hard bargaining.’** By this vindication 
of Webster’s conduct at the bargaining table, the Board 
has ignored the evidence outlined above. The Board's reli- 
ance on the fact that Webster met with the union at various 
times, submitted proposals and bargained on mandatory 
and non-mandatory subjects*® does not justify a finding that 
Webster’s conduct during negotiations did not violate Sec- 
tion 8(a)(5) when considered in light of Webster's intransi- 
gent stand on the wage and other economic and non- 
economic issues. As the Board stated in one case: 


“Thus, a party who enters into bargaining nego- 
tiations with a take-it-or-leave-it attitude violates 
its duty to bargain although it goes through the 
forms of bargaining, does not insist on any illegal 
or non-mandatory bargaining proposals, and 
wants to sign an agreement. For good-faith bar- 
gaining means more than “going through the 
motions of negotiating’** 


Webster, in fact, expressed! during negotiations, his 
own idea of what bargaining with a union should entail, in 
stating the reason he desired a broad management pre- 
rogative clause.°” This “expression” of a desire for non- 


24 The Board justified its conclusion that Webster merely engaged in “hard bar- 
gaining” by the following statement: 

“Respondent did meet with the Union at regular intervals, Proposals 
were presented by both porties and the respective bargaining demands 
were thoroughly explored. Some agreements on contract proposals 
were arrived at. Some areas of disogreement were narrowed. Respond- 
ent made its office available to the Union, submitted serious proposals 
and did not engage in any of the dilatory maneuvers customarily asso- 
ciated with “surface bargaining”. Neither did it foreclose negotiation 
on any mandatory subject of bargaining or insist on any non-mando- 
tory subject. (BD 7) JA 392) 


38 Ibid. 
36 General Electric Co., 150 NLRB No. 36. 


37 Zack testified, uncontradicted, that Webster stated during negotiations that 
he wanted this clause because he wanted the right to run his business the way 
HE felt that it should be run without interference. (TR 67, L 1-15) UA 47) 
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interference in the operation of his business is but further 
evidence that Webster's intent during negotiations was not 
to agree to a contract, ”... unless the Union were willing to 
agree to the complete surrender of any authority or voice in 
the employees terms and conditions of employment as de- 
manded by Respondent under its view of its preroga- 
tives... .”° 

In enumerating the affirmative actions of Webster at 
the bargaining table in its decision, (BD 7), (JA 392), the 
Board relies on several cases to support its proposition that 
Webster, by going through the “mechanics” of bargaining, 
did not violate the Act. Each of the cases cited by the Board 
at this posture of its decision, are quite distinguishable from 
the instant case. Thus, the Board cites its decisions in Memo- 
rial Consultants, Inc. 153 NLRB 1, 15 and Raleigh Water 
Heater Manufacturing Co. Inc. 136 NLRB 76. 


An examination of these cases shows that they lend 


no support to the Board’s finding of good faith in the in- 
stant case.*” 


The other cases relied on by the Board in support of 
its conclusionary comments are also inapplicable to the 
factual situation herein.“ 


38 Southwestern Porcelain Steel Corp., supro. 

3° In Memorial Consultants Inc., supra, and Raleigh Water Heater Manufacturing 
Co. Inc., supra, the only evidence relied on by the General Counsel to sup- 
port its ergument of bod-foith borgoining, was that the employer in both 
coses, stood fost on their bargeining proposals and made no concessions. 
No evidence wes presented as thot existing in the instant case, to show that 
the employer hod a “take-it-or-leave-it attitude” in its bargaining proposals, 
or thet the employer had made statements that it was not going to sign a 
contract, etc. 
The Boord cites Wilson Concrete Co., 133 NLRB 951; Lakeland Cement Co., 
130 NLRB 1365 ond McCullough Corp., 132 NLRB 201. In these coses also, 
the type of unlawful conduct involved herein was not present. The employers 
hod presented proposals, reached agreement on some items and were willing 
to compromise on other items. Nowhere in these cases wos there similar con- 
duct as engaged in by Webster in the instant case, i.e. making of proposals 
such os the wage clouse which he knew the union couldn't accept, adamant 
and arbitrary stands on other clauses such os check-off and health and wel- 
fore, unilateral wage increases and bonuses, and finally, admissions that he 
never desired o contract. Therefore, these coses, just os the other cases cited 
in the Board’s decision UA 392) (BD 7), led no support to its conclusion that 
Spe merely engoged in “hard-bargaining”, ond therefore did not violate 

e Act. 
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In summary, it is submitted that there was substantial 
evidence in the record to support a finding that Webster's 
intransigence on wages, and other issues during pre-strike 
negotiations, violated Section 8(a)(5) and (1) of the Act. 


b) Post-Strike Negotiations and Conduct 


In most refusal to bargain cases, where allegations of 
“surface bargaining” are made, rarely, if ever, does the 
company come out and state that it does not desire to reach 
an agreement with the union. As the Board stated in one 
case: 


“It is well established that the Board must look 
beyond what occurs at the bargaining table to de- 
termine whether a party to the negotiations is bar- 
gaining in good faith, or is just going through 
motions that amount to mere surface bargaining. 
It is a rare and simple case where one party 
bluntly announces that it will not bargain with the 
other party. In the more difficult case as the pres- 
ent one, the Board must take an intelligent look 
at the totality of the Respondent's conduct.“ (Em- 
phasis supplied) 


In the instant case, the Board was presented with one 
of those “rare” cases referred to above. 


Two days after the strike on September 21, 1966, and 
after the union had unsuccessfully proposed a settlement,“ 


41 Orkin Exterminating Co. of Florida, Inc. 152 NLRB No. 8 enf'd 379 F 2d 972 
(CA-5; 1967) 


42 On the day of the strike, September 19th, Zack proposed to Webster's attor- 
ney, that the matter could be settled if they would come up with a $2.00 
minimum for the crew mem f the employees a 25c. 
increase. The Union would then ag 
no-strike clause. (TR 107, L 14-25; 
proposal was rejected by the company. 

JA 354) 
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attorney Muller and Zack had a meeting wherein Zack 
repeated his previous offer to settle the strike, (TR 108, L 
13-22; JA 82); (TR 109, L 2-12; JA 83); (TXD 12, L 1-5; 
JA 355). This offer again was rejected. Attorney Muller told 
Zack that the strike was a mistake and he should remember 
the strike at Turner Advertising in Atlanta which had been 
unsuccessful and that the same thing was going to happen 
here (TR 109, L 13-25; JA 83); (TR 110, L 1-3; JA 84); 
(TXD 12, L 9-10; JA 355). Muller further stated that his 
chances of succeeding at Webster was null and void and he 
may just as well forget about it and let it go, (TR 169, L 25; 
JA 121); (TR 170, L 1-4; JA 122); (TXD 12, L 6-10; JA 355). 


Thereafter, at a post-strike meeting on October 10, 
1966, the above statement of Webster’s attorney was fol- 
lowed with a declaration by General Manager Webster that 
“he wasn't going to sign no contract, that this wasn’t the 
North; that as far as he was concerned, he would replace 
all the employees.” (TR 111, L 16-22; JA 85); (TXD 12, L 17- 
20; JA 355). At the last negotiation meeting of the parties 
on January 31, 1967, attorney Muller made the statement 
that “there will be another election in June and that it will 
be all over and there is no use in negotiating any more; the 
company was satisfied with the employees they had now.” 
(TR 180, L 7-11; JA 127); (TXD 14, L 11-16; JA 357). 


Therefore, what Webster had previously hidden 
through subtle negotiations, has now been brought out in 
the open, to wit: an admission by Webster and his attorney 
that they never intended to give the union a contract and 
that further bargaining was futile.” 


43 In foct, Webster's attorney considered further bargaining a joke as shown 
by his stctement at negotiating meetings on November 21 and 22 when 
osked if there was any chonge in the company’s position, Muller replied, 
een give them o turkey if they all come back.” (TR 115, L 13-15; 
JA 
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The Board, in its decision, found that “In the context 
of other unlawful conduct, these statements would certainly 
be regarded as evidence of bad faith. Standing alone, how- 
ever, we do not believe that they are sufficient to support 
such a finding”. (BD 6) (JA 391). By divorcing these “ad- 
missions” from Webster’s conduct at the bargaining table 
and its other unilateral acts, the Board has abandoned its 
prior policy of considering the “totality of conduct” in deter- 
mining whether or not a violation of Section 8(a)(1) and (5) 
of the Act has occurred.* 


In NLRB v. Southwestern Porcelain Steel Corp., supra, 
the company not only proposed a wage increase to half of 
the employees coupled with a broad management preroga- 
tive clause, but also company representatives made state- 
ments that they weren‘t going to sign the contract or that 
the union wasn’t going to get a contract. In addition to this, 
the company engaged in post-strike unilateral changes in 


the rates of pay of employees. The Board, with court 
approval, held that one of the reasons for its conclusion, that 
the employer had violated Section 8(a)(5) and (1) of the Act 
was the admissions by the company that it was not going 
to sign a contract with the union.** 


In other cases coming before the Board, statements 
away from the bargaining table to the effect that the com- 
pany did not intend to sign a contract with the union, were 
held to constitute direct evidence of bad-faith bargaining.** 


44 NLRB v. Southwestern Porcelain Steel Corp., supra; B. F. Diamond Construction 
Co., 163 NLRB No. 25, NLRB v. Mrs. Fay’s Pies, (CA 9, 1965), 341 F 2d se 
enf'g 145 NLRB 495. Again the Board has departed from prior pi 
without announcing that it has adopted a new policy on totality of oes 
and/or overruling prior inconsistent decisions on this point. 


48 The Board and the Court in Southwestern Porcelain, also relied on the “to- 
tality of the company’s conduct in finding a violation”. 


as B. F. Diamond Construction Company, Inc., supra, Orkin Exterminating Com- 
pany of Florida, Inc., supra. 


The Unilateral Changes 


Webster after admitting that it did not desire to sign 
a contract with the Union, instituted certain unilateral 
changes in the working conditions of its employees. These 
unilateral changes commenced by Webster after the strike, 
again emphasized his desire to run the business the way 
he felt it should be run, without interference from the 
union. (TR 67, L 12-15; JA 47) 


During negotiations, Webster rejected a Union pro- 
posal which would have required the company to supply 
work clothes to its employees, (TR 70, L 8-15; JA 50); (TXD 
14, L 45-50; JA 357). After the strike began, Webster began 
to supply work clothes to all the striker replacements, (TR 
237, L 8-17; JA 162); (TR 244, L 24-25; JA 168); (TR 245, 


L 1-8; JA 169); (TR 373, L 1-16; JA 236); (TXD 15, L 2-5; 
JA 358). Webster testified that he furnished those uniforms 
to strike replacements because they were poor and he 
wanted them to make a nice appearance on the job. (TR 
393, L 20-24; JA 254); (TR 394, L 1-13; JA 255) (TXD 15, 
L 1-2; JA 358) 


Webster further testified that the reason he had re- 
jected the work clothes proposal during negotiations was 
that he wanted to reserve to himself the right to furnish 
work clothes to the men when he felt the need to do so, 
(TR 371, L 22-25; JA 234). (TR 372, L 1-19; JA 235). 


The Trial Examiner, in his report, found that this uni- 
lateral grant of work clothes to employees after the strike 
violated Sections 8(a)(5) and (1) of the Act (TXD 16, L 40-48; 
JA 359). The Board rejected this finding in its decision, (BD 
3) (JA 388) on the grounds that Webster through its attor- 
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ney, had agreed to supply work clothes to the employees if 
and when they were required (BD 3) (JA 388). 


This conclusion by the Board is contrary to the record. 
Webster's final position during negotiation, was that they 
would not supply work clothes and their men would have 
to supply their own, (TR 71, L 10-19; JA 51). It is true that 
Webster's attorney attempted to rehabilitate his client in 
order to avoid an allegation of unfair bargaining, by stating 
that the company would agree to supply clothes when they 
felt the need for it. (TR 70, L 13-17; JA 50). Notwithstanding 
Webster's attorney's efforts, the record is clear that Web- 
ster’s last position on this issue was a blatant refusal to sup- 
ply work clothes under any circumstances, (TR 71, L 10-19; 
JA 51). The Trial Examiner found this to be the facts. (TXD 
16, L 40-46; JA 359). It was therefore material error on 
the part of the Board to reject the Trial Examiner’s findings 
of fact and credibility resolutions with respect to this issue, 
without citing any evidence showing the incorrectness of 
these findings.*” 


Even if we accept the Board's findings, to wit: that 
Webster agreed to provide uniforms when they were 
needed, this amounts to nothing more than a proposal by 
Webster that uniforms would be provided when the com- 
pany unilaterally felt the need to provide same. By ex- 
cusing Webster's unilateral conduct on this basis, the Board 
had ignored and therefore stated an inconsistent policy in 
this case with its holding in L. L. Majure Transport Company, 
95 NLRB 311, 314 enf’d 198 F. 2d 735 (CA-5), wherein the 
Board held that: 


“Insistence upon reserving the right to take uni- 
lateral action over matters properly the subject of 


47 NLRB v. Porter County Farm Bureau Cooperative Assn. Inc. (CA-7); 1963; 314 
F. 2d 133; NLRB v. Supreme Bedding & Furniture Mfg. Co. (CAS, 1952) 196 
F. 2d 997. 
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collective bargaining, is a negation of the collec- 
tive bargaining principle envisaged by the Act, 
and is, in effect, a flat refusal to recognize a 
union’s right to negotiate on behalf of its mem- 
bers as guaranteed it by the Act.”"*° 


The fact that Webster later granted to its employees 
that which it had refused to grant during prior bargaining 
with the Union, “representing an abrupt about face in the 
Respondent's recent bargaining position, emphatically indi- 
cates that the Respondent had, during the period of nego- 
tiations, withheld making concessions which might have 
been the basis of reaching an agreement with the Union”,“* 
thus indicating that Webster was not bargaining in good 
faith. 


In addition, the Board has compounded its error by 
advancing a new policy on unilateral action, to wit: con- 
doning the right of an employer to reserve the prerogative 
during negotiations to take unilateral action on matters 
properly the subject of collective bargaining. In advancing 
this policy, the Board has not indicated in its Decision in 
this case, that it was overruling L. L. Majure Transport Com- 
pany, supra, and therefore, two inconsistent decisions on 
the subject of unilateral action exist. This, therefore, is 
another example of the Board Decision in this case depart- 
ing from its prior policies without advancing reasons for 
doing so, and without overruling its prior decisions on these 
points. 


The second unilateral act occurred during a hurricane 
alert in the early part of October, 1968 when, at that time, 
Webster paid a $25.00 bonus to three of the striker replace- 


48 See ako Shovel Supply Co. Inc., 162 NLRB No. 43 mimeo pg. 6, L 10-14. 
4 L. L. Mojure Tronsport Compony, supra. 
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ments, (TR 219, L 9-13; JA 150); (TR 245, L 11-18; JA 169); 
(TR 255, L 13-19; JA 177); (TXD 15, L 6-9; JA 358). 


The Trial Examiner found that it was unusual for 
Webster to pay a hurricane bonus to its employees (TXD 
17, L 6-7; JA 360) and that therefore, this unilateral act 
violated Section 8(a)(1) and (5) of the Act. (TXD 17, L 4-10; 
JA 360). The Board, while agreeing that Webster had never 
given a hurricane bonus in the past,” (JA 388) (BD 3) 
nevertheless found “justification” in this unilateral action 
because of the “emergency” conditions created by the 
hurricane, (BD 3);** (JA 388). 


Obviously, the Trial Examiner, in finding that “it was 
unusual to pay a bonus for such work...” (TXD 15, L 13; 
JA 358) discredited Webster's commentary on having to 
use inexperienced personnel under emergency conditions, 
as being an unusual occurrence. The Board, in rejecting this 


credibility resolution in its findings (BD 3) JA 388) ... has 
made findings of fact diametrically opposed to those of the 
Trial Examiner on the very issue of credibility of the wit- 
nesses, with no evidence to show that the determinations of 
the Trial Examiner were incorrect,** an action consistently 
criticized by the Court of Appeals.”* 


Not only is the decision by the Board, to condone 
Webster's unilateral action on the grounds of “justification”, 


20 Webster admitted that he had never given o hurricane bonus in the past (TR 
221, L 15-21; JA 152) Further testimony showed that his employees had worked 
through hurricanes in the past, (TR 221, L 10-11; JA 152) (TXD 15, L 12-14; 
JA 358). 


There is no evidence in the record to support the finding by the Board that 
Webster, during all the years that he had been in business had not had a 
shortage of trained personnel during emergency conditions as a hurricane. 
Furthermore, a hurricane in the Miami, Florida area is not an unusual occu- 
rence as is well known that the Miami area is, year after year, subject to 
hurricane situations. 


82 NLRB v. Porter County Farm Bureau Cooperative Assn. Inc., supra. 
83 Ibid. 
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a departure from the record and a rejection of the Trial 
Examiner's finding of fact and credibility resolutions, but it 
further constitutes a departure from Board precedent which 
holds that steps taken unilaterally without according the 
union an opportunity to bargain, violates Section 8(a)(1) 
and Section 8(a)(5) of the Act." 


In NLRB v. Katz, supra, the Supreme Court in discussing 
unilateral actions, stated that 


“...it will rarely be jujstified by any reason of 
substance .. .”°* 


It is therefore submitted that the Board, in its Decision 
and Order, erred in failing to find a violation of the Act as 
to the unilateral conduct of Webster in granting hurricane 
bonuses, since there was substantial evidence in the record 
to support the Trial Examiner’s finding that this unilateral 


act violated Section 8(a)(1) and 8(a)(5) of the Act. 


The third unilateral act of Webster after the strike 
ensued, involved the hourly rate paid to strike-replacement 
Elmer Rogers, a boom operator, (TXD 15, L 17-21; JA 358). 
Prior to the strike, Herbert Mitchell operated the boom at 
Webster, (TR 329, L 1-20; JA 206); (TXD 15, L 16, L 53-56; 
JA 358); and his rate of pay was $2.00 per hour (TR 331, 
L 8-10; JA 208); (TXD 14, L 17; JA 357). Mitchell testified 


34 NLRB v. Kotz, 369 U.S. 736, 8 L Ed 2d 230, 82 SC 1107; NLRB v. Exchange 
Ports Co., 339 F. 2d 829, 831 (CA 5); NLRB v. Citizens Hotel Co., 326 F. 2d 
501, 505 (CA 5); Armstrong Cord Co. v. NLRB, 211 F. 2d 843 (CA 5) 


Reference is also mode to NLRB v. Tom Joyce Floors, Inc. (CA 9, 1965), 353 
F 2d 768, eng 149 NLRB No. 88 wherein the Court held that unilateral 
action in giving striker replacements higher wages thon that offered during 
negotictions constitutes a violation of Section 8(a)(5) without reference to the 
subjective motive of the compony. The Court also held that legitimate business 
purposes are not necessarily o defense to this charge. 
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that after Webster made him a boom operator, he spent all 
of his time at this job and on occasion, he helped out in the 
yard or took a load out to the truck, (TR 334, L 20-25, L 1-2; 
JA 211); (TXD 15, L 16, L 53-56; JA 358). This testimony was 
corroborated by Frank Brown, (TR 279, L 6-7; JA 192). 
After the strike began, Elmer Rogers was hired as a boom 
operator and was paid $2.75 an hour (TR 209, L 21-25; 
JA 141); (GC Ex. 5(a); JA 329); (TR 211, L 12-19; JA 143); 
(TXD 15, L 18-19; JA 358) which was later reduced to $2.70 
an hour, (TR 211, L 16-19; JA 143); (TXD 15, L 19-21; 
JA 358). 


The Trial Examiner, in his intermediate report, found 
that Webster hired Elmer Rogers after the strike as a “re- 
placement” for striker Herbert Mitchell at a higher rate of 
pay. The Trial Examiner, in so ruling, credited Herbert Mit- 
chell’s testimony over that of Webster’s witnesses, to wit: 
that he (Mitchell) spent all of his time operating the boom 
and driving the boom truck to and from the job site (TXD 
15, L 53-56; JA 358). 


Based on this finding, the Trial Examiner concluded 
that by this unilateral action, Webster violated Section 
8(a)(1) and (5) of the Act, (TXD 17, L 1-10; JA 360). 


The Board, in its Decision and Order, ruled that Rogers 
was not a replacement for Mitchell, and therefore Webster 
was not obligated to pay the same wage to Rogers that he 
had paid to Mitchell (BD 4) (JA 389). In finding that Rogers 
was not a replacement for Mitchell, the Board relied on 
three factors, (1) that three employees besides Mitchell 
operated the boom prior to the strike and received from 
$2.00 to $2.70 an hour. Here the Board concluded that 
when Webster hired Rogers as a boom operator he was not 
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hiring a replacement for a particular employee.”* (2) Mitchell 
performed certain tasks that Rogers did not perform which 
indicated to the Board that Rogers was not hired to replace 
Mitchell (BD 4)*” (JA 389). (3) That Mitchell had been given 
a uniform before the strike when he performed mainte- 
nance and gardening work and Rogers did not receive a 
uniform until they were distributed to all the employees. 
(BD 4)** (JA 389) The Board, in finding that Rogers was not 
a replacement for Mitchell, has rejected the Trial Examiner's 
ruling in crediting Mitchell’s testimony over that of Webster 
to the effect that Mitchell spent all of his time operating 
the boom. (TXD 15, L 53-56; JA 358). In making such a 
finding, which is diametrically opposed to that of the Trial 
Examiner, on the issue of credibility of Mitchell over Web- 
ster, the Board has failed to cite any evidence to show that 
the credibility resolutions of the Trial Examiner were in- 
correct, a practice criticized by the Court of Appeals,”* and 
indulged in by the Board throughout its Decision. 


The record justified the Trial Examiner's credibility 
resolutions since Webster's testimony on this point is vague 
and contradictory whereas Mitchell and other witnesses 


36 Webster's testimony wos that four employees, Mitchell, Prophet, Crenn and 
Carl Rozynski WERE CAPABLE of operating the boom. (TR 208, L 17-20; JA 
140). Webster clso was unsure as to which employees spent all of their time 
operating o boom since the decision wos up to the plont superintendent. 
CTR 204, L 25; JA 136; TR 205, L 1-6; JA 137; TR 206, L 3-5; JA 138). Other 
witnesses, including Mitchell, testified positively that he (Mitchell) was the 
“boom operator’; (TR 329, L 1-20; JA 206; TR 334, L 21-25; JA 211; TR 279, 
L 6&7; JA 192), and that Crenn was o leadman of o rotary crew, (TI a 
L 15-21; JA 190); Prophet on electricion helper — (TR 279, L 15-18; JA 192); 
Rozynski o construction leadman (TR 280, L 11-12; JA 193). 


87 Mitchell testified that he spent all of his time operating the boom and doing 
reloted tasks (TR 334, L 21-25; JA 211; TR 335, L 1-2; JA 212) Webster was 
unsure os 10 what tosks his employees performed since that decision was left 
up to his plant superintendent, (TR 205, L 11-13; JA 137). 


ss This third foctor regarding uniforms is, in the opinion of the Union, immoterial 
in determining whether or not Rogers was a replacement for Mitchell, and 
only goes to show the “lengths” the Boord went to to discredit the findings 
of the Trial Exominer on this point. 


se NLRB v. Porter County Farm Bureau Cooperative Assn. Inc., supra. 
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testified credibly that he (Mitchell) operated the boom ex- 
clusively.°° 


It was therefore error on the part of the Board not to 
find that Webster paid to a striker replacement wages 
higher than those paid prior to the strike, a unilateral act 
in violation of Section 8(a)(1) and (5) of the Act.* 


Another instance of a payment to strike replacements 
is the wage rate paid to Donald Willett. Willett started work 
during the payroll period ending October 12, 1966 and 
was paid $1.50 an hour for two weeks. This was then raised 
to $1.75 an hour. Willett testified that he started to work 
as a crewman and was still working in that classification 
when he received the $1.75 raise; and that it was not until 
some time thereafter that he became a leadman (TR 250, L 
25; J9 174); (TR 252, L 1-8; JA 176); (TR 260, L 1-25).** 
(JA 179) 


Based on this testimony, as outlined herein, it is clear 
that striker replacement, Donald Willett, in receiving $1.75 
per hour as a crewman, was paid 25c more than crewmen 
had been paid prior to the strike, thus, an independent 
action on the part of Webster in violation of Section 8(a)(5) 
of the Act.*? 


eo Supra at footnote 56 and 57, page 38. 


61 NLRB vs. Tom Joyce Floors Inc., (CA-9, 1965) supra; Trinity Valley Iron & Steel 
Co., 127 NLRB No. 61; Palm Beach Post-Times, Inc., 151 NLRB No. 114; 
enf’'d 375 F 2d 118, 5 Cir. (1967); Mitchell Concrete Products Co. Inc., 137 
NLRB 504; NLRB v. Mrs. Fay’s Pies, (CA-9, 1965), 341 F. 2d 49, enf’g 145 
NLRB No. 48. 


62 Other witnesses testified without contradiction, that the highest woge earned 
by o crewman was $1.50 an hour (TR 338, L 21-25; JA 214; TR 339, L 1-15; 
JA 215). Further, other pre-striking employees identified by witness Brown cs 
crewmen at the hearing, (TR 276, L 14-25; JA 189; TR 277, L 1-25; JA 190; 
TR 278, L 1-25; JA 191; TR 279, L 1-25; JA 192; TR 280, L 1-16; JA 193) 
earned no more than $1.50 an hour according to Webster’s own books ond 
records (TR 190, L 2-25; JA 130; TR 191, L 1-15; JA 131; TR 200, L 15-21; 
JA 132) GC Ex. 5(a) and (b) JA 329, 330) 


«2 See cases cited at footnote 61. 
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The Trial Examiner did not cover, in his intermediate 
report, the question of the higher rate paid to crewman 
Willette. The only mention of the rate paid to crewmen in 
the Trial Examiner’s report, is contradictory since in one 
place, his report states that “crew members” were receiving 
“from $1.35 to $1.75 an hour” before the strike. (TXD 16, 
L 12-13; (JA 359). Elsewhere in his Decision, the Trial 
Examiner stated that the crewmen received only from $1.35 
to $1.50 an hour. (TXD 8, L 30-34; JA 351). It is clear 
though, that from the above testimony, crewmen members 
received only $1.50 an hour. While the Trial Examiner* 
and the Board failed to consider this higher rate paid to 
replacement Willett, it is the contention of the union that 
it was error not to do so and that this is but one further 
instance of Webster’s paying to striker replacements wages 
higher than those offered prior to the strike. 


The final unilateral wage increase to striker replace- 
ments involved the rates paid to replacements Webb, 
O'Kelly and Duke on September 20, 1966, (TXD 17, L 39- 
49; JA 360). The Trial Examiner found that the payment to 
these employees ”... provides some support for the allega- 
tion that the Respondent paid wages to the striker replace- 
ments which were higher than those paid strikers doing the 
same work.” (TXD 17, L 53-55).** (JA 360) 


It is undenied that Webster made no effort, subsequent 
to the strike, to notify the union and/or to bargain about its 
change of policy on providing work clothes, or the payment 


4 The General Counsel took exception to the Triol Examiner's failure to find 
that the to Willette was o unilateral act in violation of the Act, 
(ee Exception Pg. 14, 15) JA 380, 381). 


@2 Due to the fact that this “incident” only occurred on one day, the Trial 
Exominer concluded that this evidence was hardly more than the proverbial 
scintillo and merited only passing considerction. (TXD 7, L 55-57; JA 350). 
While the evidence in of itself may not be sufficient to support o violation of 
Section 8{0)(5), it merits consideration in light of Webster’s unilateral in- 
creoses to other striker replacements. 
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of higher wages or bonuses, (TXD 15, L 27-29; JA 358). 
Since these steps were taken unilaterally and without ac- 
cording the union an opportunity to bargain about the mat- 
ter, by such action, Webster violated Section 8(a)(1) and 
(5) of the Act. 


The Request for Payroll Information 


Based on information that Webster was paying to 
striker replacements wages and bonuses higher than those 
received by employees prior to the strike, the union, at a 
negotiating meeting of November 12, 1966, asked Web- 
ster’s attorney if these were the facts, (TR 114, L 2-5; JA 88); 
(TXD 13, L 14-17; JA 356). Webster's attorney, Muller, 
denied that this has been done and then Zack requested 
access to the payroll records to verify this denial. Muller 
refused this request, (TR 114, L 6-17; JA 88); (TXD 13, 
L 17-19; JA 356). 


Subsequent to this oral request, the union attorney 
made a written request to Webster asking to see the com- 
pany’s books and records to determine whether or not they 
were paying wages and bonuses to striker replacements, 
(GC Ex. 2(g)); (JA 307) (TXD 13, L 21-25; JA 356). There- 
after, Muller in response to this letter, denied the accuracy 
of these reports, and stated that he would only submit the 
records if assurances were given that the information would 
not be used to harass striker replacements. GC Ex. 2(h)). 
(JA 308, 309). (TXD 13, L 26-32; JA 356). 


The Trial Examiner found that it was a violation of 
Section 8(a)(5) and (1) of the Act, for Webster to refuse 
the union an opportunity to examine its payroll records, 
after both oral and written demands had been made re- 
questing this information. (TXD 17, L 20-25; JA 360). 
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The Board, in its Decision and Order, rejected this find- 
ing by the Trial Examiner on two counts. The Board ruled 
that Webster’s attorney was justified in conditioning the 
request for payroll information on the assurance that the 
union would not use such information to harass striker 
replacements. (BD 4, 5) (JA 389, 390). In holding that an 
employer is justified in certain circumstances, in seeking 
assurances or conditions from a union prior to its furnishing 
payroll information, the Board has departed from prior 
policy without stating the reason for doing so.** 


Not only is the Board’s decision in this case inconsistent 
with its prior decisions on furnishing bargaining informa- 
tion, but is further inconsistent with the policy statement 
espoused in Excelsior Underwear Inc., 156 NLRB 1236, at 
1244. Here, the Board rejected an argument that, to provide 
a union with employees’ names and addresses would sub- 
ject employees to dangers of harassment and coercion: 


“_..We cannot assume that a union seeking to 
obtain employees’ votes in a secret ballot election, 
will engage in conduct of this nature; if it does, 
we shall provide an appropriate remedy. We do 
not, in any event, regard the mere possibility that 
a union will abuse the opportunity to communi- 
cate with employees in their homes as sufficient 
basis for denying this opportunity altogether...” 


Notwithstanding the fact that this principle was ex- 
pressed in a case arising under Section 9 of the Act, it is 


#6 This holding by the Boord is inopposite to prior Board decisions such as 
Curtis-Wright Corp. vs. NLRB, (CA 3, 1965, 347 F. 2d 6), where it wos held thot 
once requested data is determined to be relevant, an employer's refusal to 
turn over the information is, per se, an unfair labor practice, and the Board’s 
Decision in Newberry Equipment Co., 135 NLRB 747, which held that any 
condition ploced on compliance with o request for bargaining information is 
the some os on outright refuscl to comply ond is therefore unlawful and a 
violation of 8{a)(1) and (5). 


43 


applicable to the instant case. It was, therefore, inconsistent 
with the policy and principle established in Excelsior, for 
the Board to hold that Webster was justified in seeking 
assurances against harassment prior to its furnishing pay- 
roll information. Contra to its holding in Excelsior, the Board 
assumed, in the instant case, that the union would use 
this payroll information to harass striker replacements and 
also assumed that the union would turn over this informa- 
tion to the strikers. 


In addition, the Board, in holding that Webster was 
justified in seeking assurances from the union that payroll 
information would not be used to harass strikers, has, in 
fact, declared that the union, or some of its members, or 
others have a proclivity for engaging in harassment of non- 
striking employees. Since the reasons cited by the Board 
involve activities on one day of the strike®? then it was 
error for the Board to find “proclivity” on the part of the 
union.” 


The other ground relied upon by the Board in justify- 
ing Webster's refusal to give the requested payroll informa- 
tion was that the union never responded to Webster's 
attorney's letter of November 18, 1967 and never re- 
newed its request for this information (BD 5) A 390). Our 
answer to this ruling is to ask, how many times was the 
union required to make its request for payroll information? 
Webster's attorney had categorically rejected this request 
during bargaining negotiations, (TR 114, L 6-11; JA 88); 


7 The finding of a violation of Section 8(b)(1)(A) in Case No. 12-CB-908, involved 
the first day of the strike. (TR 185, L 2.6). So did the conviction of a striking 
employee in State Court. 


«0 The Board has been criticized in the post by appellate courts for holding that 
unions and employers have a proclivity for violations of the Act where one 
offense has occurred. NLRB vs. Ochoa Fertilizer Corp., (CA-1, 1960) 283 F. 2d 
26 opiate 368 U.S. 318; NLRB vs. Melrose Processing Co., (CA-8, 1965) 341 
F. 2d 693. 
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(TXD 13, L 17-19; JA 356). It was only after the union had 
put this request in writing did Webster's attorney cloud 
their previous categorical rejection by tacking a condition 
on to the furnishing of this information. 


Therefore, the Board’s ruling on this question of fur- 
nishing payroll information, is on all counts, contrary to 
the Trial Examiner's interpretation of testimony and/or its 
credibility resolutions, and is further contrary to Board 
precedent. In this respect, the Board erred in not finding 
that Webster violated Section 8(a)(5) and (1) of the Act by 
refusing to furnish the requested payroll information, since 
there is substantial evidence in the record to support such 
a finding. 


c) The Totality of Webster's Conduct 


One of the well-known and established principles of 
the Board, with Court approval, is that in determining 
whether or not an employer has engaged in “surface bar- 
gaining” rather than just “hard bargaining” in violation of 
Section 8(a)(5) and (1) of the Act, the “totality” of all the 
evidence will be considered including an employer's con- 
duct at the bargaining table and away from it.** 


The Board, in the instant case, in its conclusionary 
comments, stated that “we do not believe, however, that 
the totality of Respondent's conduct throughout negotiations 
indicates that it was bargaining in bad faith after the strike 
began.” (BD 6, 7) (JA 391, 392). The Board’s own treatment 
of this case in its decision, would indicate an opposite con- 


*@ Woycross Sportswear Inc., supra; Patent Trader Inc., supra; B. F. Diamond 
Construction Co., supra; May Aluminum Inc., 160 NLRB No. 48, NLRB vs. 
Southwestern Porcelain Steel Corp., supra; Rhoades-Holland Chevrolet Co., 146 
NLRB 1304; NLRB vs. Mrs. Fay’s Pies, supra; East Texas Steel Casting Co., 158 
NLRB No. 94 (1965); NLRB vs. Cascade Employers Assn. Inc., (CA 9, 1961) 296 
F 2d 42; Orkin Exterminating Co. of Florida, Inc., supra; Wheeling Pacific 
Co., 151 NLRB 121. 
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clusion, to wit: that the Board did not consider the totality 
of conduct in reaching its decision. Thus, the Board, by 
numbered sequence, considered each alleged unlawful act 
of Webster's separately, rejecting each of them as if they 
occurred independently of the other. Then in total disregard 
of its previous decisions,”? the Board held that the state- 
ments of Webster and his attorney” standing alone were 
not sufficient to support a finding of bad-faith bargaining 
(BD 6) (JA 391). 


This “boot-strap” treatment by the Board of this case 
is therefore, inconsistent with its treatment of prior refusal 
to bargain cases. 


Unlike the Board, the Trial Examiner found that there 
was substantial evidence in the record to support a finding 
that Webster violated Section 8(a)(1) and (5) of the Act by 
its conduct at the bargaining table and away from the bar- 
gaining table. (TXD 18, L 42-46) JA 361). The Board, in 
departing from this finding by the Trial Examiner, not only 
failed to consider the totality of all the evidence presented 
to it, but also overruled credibility resolutions and discred- 
ited the testimony of witnesses which the Trial Examiner 
relied on in reaching its findings. Examples of this rejection 
of the Trial Examiner's credibility resolutions have been 
alluded to previously”? and need not be restated for the 
purposes of this argument. 


70 Waycross Sportswear, Inc., supra, wherein the Board found “surface bargain- 
ing” by the totality of employer's conduct throughout negotiations, said con- 
duct including statements by employer's agents that the employer would 
never sign a contract. See also B. F. Diamond Construction Co., supra; NLRB 
vs. Southwestern Porcelain Steel Corp., supra; Orkin Exterminating Co. Inc., 
supra, wherein the Board found that all evidence including statements that 
the employer would never sign a contract and other unlawful acts showed 
bad-faith bargaining. 


71 Supra at page 13, Footnote 12. 


72 Supra at page 22 (wages); 32 (work clothes); 35 (hurricane bonus); 41 (wage 
increases). 
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It suffices to state at this point, that in determining the 
essential question on review, i.e. whether or not there is 
substantial evidence in the record as a whole to support the 
Board's findings,”® consideration must be given to the evi- 
dence upon which the Board based its decision. If the Board, 
tn reaching its decision made findings of facts diametrically 
opposed to that of the Trial Examiner, and in doing so, 
incorrectly rejected the Trial Examiner's credibility resolu- 
tions, then, the record is lacking in substantial evidence to 
support the Board’s findings on those issues upon which it 
reached its conclusions contrary to that of the Trial Examiner. 


A prime example of this error is the Board’s “finding” 
that Rogers was not a replacement for Mitchell with respect 
to the unilateral wage payment issue. As previously recited 
herein, the factors relied upon by the Board in reaching 
these conclusions were based on the unclear and ambigu- 
ous testimony of Webster’* whereas Mitchell and his wit- 
ness credibly testified that he (Mitchell) was the boom 
operator.”® The Trial Examiner credited this testimony and it 
was error on the part of the Board to reach an opposite con- 
clusion without citing any evidence showing the incorrect- 
ness of the Trial Examiner’s decision on credibility. 


Under the controls stated in Universal Camera Corp., 
supra and other appellate court decisions,”* the Board erred 
in overruling the Trial Examiner’s credibility resolutions. 


73 Universal Camera Corp. v. NLRB, supra. 


74 Supre ot page 38, Footnote 56, 57. 
73 Ibid 


7@ NLRB v. Hamilton Plastic Molding Co., 312 F 2d 723 (CA-6); Celeanese Corp. 
of America vs. NLRB 291 F 2d 224 (CA 7) (1961) cert. den’d 368 U.S. 925; 
Fruit ond Vegetable Packers and Warehousemen Local 760 affilicted with the 
International Brotherhood of Teamsters Worehousemen and Chouffers of 
Americe v. NLRB (114 App. D.C. 389; 316 F. 2d 389 (CA DC, 1963) NLRB 
vs. New England Web Inc. et al, 309 F. 2d 696 (CA 1), (1962), NLRB vs 
Porter County Farm Bureou Cooperative Assn. Inc., supra. 
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Therefore, there was substantial evidence in the record to 
support the Trial Examiner's findings and conclusions of law 
that Webster violated Section 8(a)(5) of the Act. 


d) The Inconsistency of the Board’s Decision with 
Prior Precedent 


Throughout its decision, the Board failed to apply its 
own precedent in ruling that Webster did not violate the 
Act. These inconsistent rulings were discussed earlier.7” 
It need only be said here that the Board, by making rulings 
in this case contrary to those made in previous cases without 
articulating the reasons for this departure has prevented a 
proper review of its decision in this Court. The basis of this 
argumem is that the Board is charged with the judicial 
responsibility of administering the Act. In its administration 
of the Act, while the Board has broad discretion in shaping 
policies, it cannot act arbitrarily in similar situations, nor 
can it treat similar situations in dissimilar ways.7° 


As stated by the United States Supreme Court: 


“On the other hand, due to the Board's lack of 
articulated reasons for the decisions in and distinc- 
tions among these cases, the Board’s action here 
cannot be properly reviewed. When the Board so 
exercises the discretion given to it by Congress, 
it must ‘disclose the basis of its order’ and ‘give 
clear indication that it has exercised the discretion 
with which Congress has empowered it. Phelps 
Dodge Corp. vs. Labor Board, 313 U.S. 177, 197.” 
(Other citations omitted)”® 


77 Supra at pages 19 (check-off); 22 (wages); 43 (statements by Webster and his 
attorney); 32 (work-clothes); 35 (bonuses); 41 (payroll information); 45 (totality 
of conduct). 

70 Burinskas v. NLRB (CA DC; 1966, supra 


7° NLRB vs. Metropolitan Life Insurance Co. (U.S. Sup. Ct.) (1965), supra. 
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Thus, on a unit determination question under Section 
O(c) of the Act, the United States Supreme Court faced 
with a decision wherein the Board had made a unit deter- 
mination inconsistent with previous decisions, remanded 
the case to the Board with instructions to articulate the 
reasons for this inconsistency.*° 


The Board in this case, by departing from prior prece- 
dent in reaching its decision, has acted arbitrarily and has 
failed to discharge its judicial responsibility of administering 
the Act properly. 


The failure of the Board to articulate the reasons for 
its departure from prior decisions would, in the opinion of 
this writer, indicate that this decision on its face is incorrect 
and should be overturned. 


In addition, the Board has a duty to announce to a 
reviewing court, the reason why it is rejecting prior policy. 
If the Board fails to do this, then a reviewing court is faced 
with two inconsistent decisions without any applicable rule 
of law within which to determine whether or not the Board 
has met the substantial evidence rule of Universal Camera. 
By this action, the Board has prevented a proper review of 
its decision, and thus deprived the union of its right of 
review under Section 10(f) of the Act. 


It is therefore submitted, that while the union is of 
the opinion that there is substantial evidence in the record 
to support its request for a reaffirmation of the Trial Exam- 
iner’s decision and bargaining order, in the alternative, this 
case should be remanded with instructions to the Board to 
either follow its prior policy or articulate the reason for 
departing from their policy in the instant case. 


20 Ibid, see NLRB v. Tallohossee Coca Cola Bottling Co. Inc. (CA-5 1967). 381 
F 2d 863 remanding 152 NLRB 356. 
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CONCLUSION 


In conclusion, the Union submits that there is sub- 
stantial evidence in the record as a whole, to support a 
finding that Webster violated Section 8(a)(1) and (5) of the 
Act, and that the Board’s decision, in rejecting the Trial 
Examiner's findings of fact and conclusions of law and 
dismissing the complaint in its entirety is not supported by 
the record. Based on this argument, the Union respectfully 
requests that the Court remand this case to the Board with 
instructions to enter an appropriate bargaining order con- 
sistent with the Trial Examiner’s recommended order in this 
case. In the alternative, the union respectfully requests the 
Court to remand the case to the Board with instruction to 
articulate its reasons for departing from previous Board 
precedent or if unable to do so, follow that policy and 
sustain the Trial Examiner's decision. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,274 


SIGN AND PICTORIAL UNION LOCAL 1175 BROTHERHOOD 
OF PAINTERS, DECORATORS AND PAPERHANGERS 
OF AMERICA, AFL-CIO, Petitioner 


Vv. 


NATIONAL LABOR RELATIONS BoaRD, Respondent 
and 
WEBSTER OUTDOOR ADVERTISING COMPANY, Intervenor 


On Petition for Review of a Decision and Order 
of the National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF THE ISSUE PRESENTED ! 
The parties have stipulated that the issue presented is whether the 
Board properly refused to find that the Company bargained in bad faith 
in violation of Section 8(a)(5) and (1) of the Act. 


In accordance with Rule 8(d) of this Court’s General Rules the Board 


states that this case is before the Court for the first time on the merits. 


+ 


COUNTERSTATEMENT OF THE CASE 

This case is before the Court on the petition of Sign and Pictorial 
Union Local 1175, Brotherhood of Painters, Decorators and Paperhangers 
of America, AFL-CIO (hereinafter referred to as the “Union’’), to review 
an order.of the National Labor Relations Board dismissing a complaint 
against Webster Outdoor Advertising Company, pursuant to Section 10(c) 
of the National Labor Relations Act, as amended (61 Stat. 136, 73 Stat. 
319, 29: U.S.C., Sec. 151, et seg.). The Board’s Decision and Order 
(A. 386-392)/ was issued on April 12, 1968, and is reported at 170 NLRB 
No. 144. This Court has jurisdiction under Section 10(f) of the Act. 


I. THE BOARD’S FINDINGS OF FACT 
A. The pre-strike negotiations 

The Company is engaged in the manufacture and sale of outdoor 
billboards and in providing outdoor advertising space in Miami, Florida 
(A. 387, 345; 4). It has about 25 employees who are generally grouped 
into two categories, (1) sign painters and helpers, and (2) crewmen who 
erect and rotate the signs (A. 351; 4-5, 242, 258, 305). For a period of 
about 18, years, the painters and helpers were represented by the Union 
under successive collective bargaining agreements. That bargaining relation- 
ship terminated in 1965 when the employees, of their own volition, 
withdrew from the Union (A. 242, 248, 283-284, 285-286, 294). In June 
1966, pursuant to an election conducted by the Board, the Union was cer- 


tified as collective bargaining agent for the Company’s production and 


! References designated “A.” refer to that portion of the record printed as an 
Appendix to the parties’ briefs. “S.A,” references are to portions of the record inad- 
vertently omitted from the Appendix which are reproduced as a Supplemental Appen- 
dix to this brief. References preceding a semicolon are to the Board’s findings; those 
following are to the supporting evidence. 
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maintenance employees, crewmen as well as painters and helpers (A. 345; 
10-11). Painters and helpers were then receiving wages of $3.80 and 
$2.70 an hour, respectively; crewmen’s rates (including leadmen’s) ranged 
from $1.35 to $2.70 an hour (A. 351; 145, 240, 305). | 


Negotiations began on July 19, 1966 (A. 387, 345; 6). The Union’s 
demands, presented to the Company in the form of a written contract, 


included, inter alia, the following proposals: 


1. Classification of crewmen as journeymen sign erectors or journey- 


men sign builders at wage rates of $3.75 and $4.45 an hour respectively 
(A. 351; 314); | 


2. Premium pay of 40¢ an hour for boom operators, 60¢ an hour 

for leadmen and 50¢ for work at heights of 40 feet or more (J.A. 351; 
315); 
| 

3. An increased wage rate of $4.75 an hour for journeymen sign 
painters (A. 351; 314); | 


4. Elimination of the painter helper classification (A. 314); 


5. Installation of safety devices at a cost estimated by the Company 
of upwards of $100,000 (A. 353; 236, 313); | 


6. A union administered health and welfare plan (A. 353, 318); 


7. A union-sponsored apprenticeship program (J.A. 352; 315-316); 


8. Retention of the right to strike (A. 347; 101, 311); 
9. Check-off of dues (A. 353; 319). 
The parties met again on August 2 and reviewed the first five articles 


of the proposed contract (A. 346; 9). Agreement was reached, in some 


instances on the basis of modifications suggested by the Company, on 
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such items as the recognition clause. appointment of a steward, limitations 
on subcontracting. overtime pay and holidays (A. 346-348: 9-10, 11-12, 18- 
19, 35. 96. 99. 108). On August 9, the Company submitted written 
counter proposals on those issues still in dispute (A. 353; 31, 321-328). 
Included were a suggested management prerogative clause and a multi-level 


grievance procedure culminating in binding arbitration (A. 322-324, 328). 


The Union expressed its immediate and complete opposition to these 


enumerated proposals (A. 347, 353; 35, 39-40). 


On: September 6, 13, and 16, the parties reviewed the remainder 
of the Union’s demands and the Ccmpany rejected the apprenticeship 
program, health and welfare fund, and check-off of dues on the following 
grounds: (1) that the apprenticeship program was not well-established and 
that the: employees had not been willing to take advantage of past oppor- 
tunities to improve their skills; (2) that the Company already provided 
health benefits for the employees; and (3) that the check-off would 
impose too great a burden on the Company’s small clerical staff and that 
the Union should collect its own dues (A. 346, 352-353; 41-42, 69, 73-74, 
115, 247-248, 249-250, 302-303). Agreement was reached on supersenior- 
ity for the steward, Union access to the plant and job sites, a union 
bulletin board, a joint union-management safety investigation, 2 hours of 
reporting pay, hours of work and holidays (A. 347-350; 44, 50, 54, 57, 
71, 109; 110, 230, 234, 237). The Union maintained its opposition to a 
management prerogative clause, a no-strike no-lockout clause and arbitra- 
tion throughout (A. 347, 354; 34-35, 38-39, 47). During the course of 
negotiations, Union Representative Zack informed the Company, “We're 
going to get you and then in turn the contract you sign here will be 
acceptable and given to all other companies in the State of Florida” 


(A. 241, 283). 
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At the meeting of September 13, the Company’s general manager, 
Webster, characterized the Union’s wage demands as “ridiculous,” counter- 
proposed a 4¢ an hour increase for crewmen only, and stated that he had 
no intention of establishing “‘a standard rate in this city of a high paying 
man in the outdoor industry” (A. 351; 63, 112-113, 134). He claimed, 
without contradiction, that existing wage rates compared favorably to 
those being paid by his competitors (A. 391, 351; 112-113, 239). On 
September 16, at the conclusion of another meeting, Union Representative 
Zack stated that the Union had called a membership meeting to consider 
the Company’s proposals and take a strike vote (A. 354: 75-76). The 
Company replied that there would be no change in its wage offer and that 
any employee who failed to report for work would be replaced (A. 354: 
75-76). That evening the employees rejected the Company’s proposals and 
voted to strike (A. 354; 67, 116). | 


B. The strike and negotiations from September 19 
to January 31 


The strike began on September 19 with all of the employees joining 


in it (J.A. 354; 78-79). That morning, Zack stopped Company Attorney 
Muller as he was driving away from the plant and told him, “We could 
come to an agreement if you get a two dollar minimum for the crews and 
25¢ across the board and we'll buy arbitration and no work stoppage” 
(A. 354-355; 80-81, 118-119). Muller replied that he thought the Union 
“made a big mistake” in calling the strike and “the 4¢ still stood” 
(A. 354-355; 81, 118-119). | 
The next day the Company brought in three temporary strike 
replacements, a painter and two painters’ helpers. They were harassed, 


threatened and assaulted by two of the strikers, in the company of union 
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business agent Martinez. and quit the same day (A. 390, n. 4, 356, n. 18, 
360. n. 24: 155-157). See also Sign and Pictorial Union, Local 1175, etc., 
Board Case No. 12-CB-903. One of the strikers was later convicted in 
municipal court for assaulting a replacement with a gun (A. 390; 201-202, 
203-204). 

On September 21, Zack and Muller met privately at Muller’s request 
and discussed the situation generally (A. 355; 82, 120-121). Zack 
repeated his compromise offer and cautioned Muller that he had never lost 
a strike. Muller responded that he knew first hand of a sister local in 
another city that had recently lost a strike and predicted a similar result 


here (A. 355; 83, 121-122). 


During the next three weeks, the Company hired about 24 other 
replacements (Exh. 5(a) and (b)). Included among them, in addition to 
a large number of unskilled migrant workers, were four crewmen who had 
previously worked for the Company and an experienced boom operator, 
Rogers, who was hired on a temporary basis at $2.75 an hour. See 
pp. 8-9, infra. On October 4, the four crewmen were paid a $25 bonus 
for taking the inexperienced crews out during a hurricane-alert and doing 
an outstanding job of preparing the billboards to withstand the storm. See 
p. 9, infra. Early in November the Company began to provide free work 
uniforms for the replacements and those strikers who had returned to 
work. See p. 9, infra. 

Meanwhile, on October 10, a meeting of the parties was arranged by 
the Federal Mediation and Conciliation Service (A. 355; 84). At the 
outset of the meeting, the Union renewed its compromise offer, later indi- 


cating that its position had not otherwise changed and that it would not 


concede’ separately the question of a no-strike clause and arbitration 
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(A. 355-357; 86, 92, 103). The Company stated that its position remained 
unchanged (Tr. 111). Webster declared that he “wasn’t going to sign no 
contract, and this wasn’t the North” (A. 391, 355, 361; 85). : 


The parties met again on November 10 (A. 356; 86). There was no 
| 


change of position on either side (A. 87, 93). The Company announced 

that a letter would be sent to the strikers informing them that they would 
be replaced if they did not retum to work (A. 356; 87). It also stated 
that it had no intention of rehiring any employee who had engaged in 
strike violence and proposed the establishment of a preferential hiring list 

for the others (A. 356; 87, 123). During the meeting, the Union stated 
that it had information that replacements were receiving higher wages and 
bonuses that had not previously been paid to the striking employees 
(A. 356; 88). The Company denied that this was being done and rejected 
a Union request to see its payroll records (A. 356: 88, 124). Thereafter, 

on November 19, following a written request from the Union’s attorney 
for production of the payroll records, Company Attorney Muller wrote 

the Union stating that he was willing to discuss “‘any specific question ‘on 

how any replacement had been treated, but that “[fJrankly, with Mr. 

Frank Martinez the business agent, being charged with rather serious 
8(b)(1) conduct—and strikers engaging in assaults and “bumper tags'—I am 
rather hesitant to tum over to the Union a list of replacements without 
some assurances that the information is really necessary to the Union dna 
further, that it won’t be used to further facilitate harassment of replace- 
ments” (A. 390, 356; 307-309). The Union made no reply and did not 


subsequently renew its request (A. 390). 


Discussion at subsequent meetings held on November 21 and 22 


focused on the proposed preferential hiring list and the Company’s refusal 


to consider the reinstatement of those employees who had engaged in 
strike misconduct (A. 356: 103-104, 106-107). At each meeting both the 
Company and Union indicated no change of position (A. 356; 103-106). 
Another short meeting was held on January 31 (A. 357; 126). In response 
to a question from the Mediator as to whether another meeting should be 
scheduled, Muller stated that there was no sense negotiating any more, 
that the Company was satisfied with its replacements, that there would be 
another election in June and that it would all be over then (A. 391, 357; 
127). 


C. The allegedly unlawful unilateral changes 
1. The boom operator 
The Company customarily hired crewmen off the street, started them 
at laborer wage rates and increased their wages, on a merit basis, as they 


acquired experience and skill (A. 145, 218). There was no formal system 


of job classification among them and they were shifted from job to job as 


needed (A. 145). Prior to the strike, the Company had four employees 
who operated the boom, Mitchell and Prophet, Jr. who were paid $2.00 
an hour and Crenn and Rozynski who received $2.70 (A. 347; 135-136, 

140, 196, 208, 329). Mitchell devoted full time to the boom operation 

“just before” the strike, but had in the past done gardening and mainten- 
ance work in and around the plant, and retained the uniform given to him 
because of this additional work (A. 347; 139, 142, 210-211, 285, S.A. 29). 
This was in contrast to Wiggens who received a uniform when he was 
doing maintenance and janitorial work but did not receive a uniform 
when his duties were permanently changed (A. 198-199, 273, S.A. 29-30). 


Prophet, Jr. did additional work as an electrician’s helper and Crenn, and 
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presumably Rozynski, functioned as leadmen, also operating the boom!on 
| 


occasion (A. 190, 192, 193, 220). 


Shortly after the commencement of the strike, the Company, needing 
at least one boom operator at all times, hired an experienced operator, 
Rogers, on a temporary basis at a wage of $2.75 an hour (A. 389, 358; 
138-139, 140-141, 143). Rogers, then recovering from injuries sustained 
in an accident and unable to walk without crutches, was assigned to no 
work other than the operation of the boom (A. 389; 138-139, 140-141, 
143, 286). He subsequently indicated his willingness to remain on perma 
nently and his wages were reduced to $2.70 an hour (A. 389, 358; 141- 
143). 


2. The hurricane bonus 


During the first three weeks of the strike, the Company hired 24 
replacements (Exh. 5(a), 5(b)). Four of them, Fred and Roger Frost, 
Robert Lannum and Donald Willett had previously worked for the Com- 
pany and were retained at their old rates of $1.50 an hour (A. 159, 164, 
167, 170, 171, 173, 175). The rermaining replacements included a large 
number of unskilled migrant workers (A. 388; 153, 252). On October 4, 
the Frosts, Lannum and Willett took the novice employees out to secure 
the billboards against the impending storm. They directed the work of 
the other employees and did an outstanding job (A. 388; 153-154, 165). 
In appreciation, Webster gave each of them a $25 bonus (A. 388; 358; 
150, 160-161, 166, 169, 177-178, 252, 333-336). Two weeks later, they 
each received a 25¢ wage increase and within a short time were formally 
promoted to leadman status (A. 159-160, 168, 171, 175-176, 179, 329, 
330). | 
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3. The work uniforms 

Before the strike, the Company did not supply uniforms or work 
clothing to any employees other than those who worked around the plant 
and came into contact with the public (A. 388, 357; 110-111, 187-189, 
210, 235). During negotiations the Union proposed that free work 
clothing should be provided for all the employees (A. 388, 350, 359; 50- 
51, 110, 313). Webster at first objected and said that the employees 
should provide their own work clothes (A. 388; 350; 50-51). Later he 
stated that if uniforms were needed, the Company would supply 
them, and, at one of the last conferences before the strike, Muller pro- 
posed that Article 10 of the contract be rewritten to provide that if 
uniforms were required the Company would pay for them (A. 388, 350; 
50-51, 110, 235). The Union rejected the Company’s counterproposal 
(A. 350; 111). 


After the strike began and many of the replacements were unable 
to afford the kind of clothing which the Company considered suitable 
because of their impoverished state, the Company began supplying uni- 
forms to, all of the employees and thereafter continued this practice 
(A. 388, 358; 162, 273-274, 288). 


Il. THE BOARD’S CONCLUSIONS AND ORDER 
On these facts, the Board found, in agreement with the Trial Exam- 
iner, that, the Company did not bargain in bad faith prior to the strike. 


Unlike the Trial Examiner, however, and with Member Brown dissenting, 


the Board further found that the Company did not engage in bad faith 
bargaining at any subsequent time. In reaching this conclusion, the Board 
rejected the Trial Examiner’s findings that the issuance of free work uni- 


forms, granting of hurricane bonuses and payment of $2.75 an hour to a 
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replacement boom operator constituted unilateral changes in working com 
ditions, in violation of Section 8(a)(5) and (1) of the Act, or that the 
wage paid to the replacement boom operator was higher than that pre- 
viously paid to striking employees, in violation of Section 8(a)(1). More- 
over, contrary to the Trial Examiner, the Board found that the Company’ 
refusal to permit the Union to examine its payroll records, penting 
assurances that information gained thereby would not be misused, was 
justifiable, did not constitute a categorical refusal to furnish information 
regarding wages paid to replacements and did not impede the bargaining 
process. Accordingly, since the Company was under no obligation to 
relinquish its position on wage increases and since the two statements indi- 
cating that the Company may have been reluctant to sign a contract with 


the Union were not, of themselves, sufficient to impugn the Company’s 


conduct throughout the entire course of bargaining, the Board dismissed 
the complaint in its entirety (A. 387-392, 358-362). 


ARGUMENT 


THE BOARD PROPERLY FOUND THAT THE COMPANY DID 
NOT ENGAGE IN OVER-ALL BAD FAITH BARGAINING IN 
VIOLATION OF SECTION 8(a)(S) AND (1) OF THE ACT 


A. Applicable principles ! 

Section 8(d) of the Act defines the duty to bargain as the mutual 
obligation “to meet at reasonable times and confer in good faith with 
respect to wages, hours, and other terms and conditions of employment, 
or the negotiation of an agreement.” The statutory standard thus adopted 
contemplates a willingness to enter into discussion with an open mind and 
a sincere intention to reach an agreement consistent with the respective 
rights of the parties. N.L.R.B. v. Texas Coca-Cola Bottling Co., 365 F.2d 


321, 322 (C.A. 5, 1966). Section 8(d), however, also expressly provides 
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that the collective bargaining obligation ““does not compel either party to 
agree to a proposal or require the making of a concession.” It is thus 
clear that while a party may not come to the bargaining table with 
a closed mind. neither is he bound to yield any position fairly maintained. 
N.L.R.B. vy. United Nuclear Corp., 381 F.2d 972, 979 (C.A. 10, 1966); 
Dallas General Drivers, etc., Local Union No. 745 v. N.L.R.B., 122 US. 


App. D.C. 417. 419, 355 F.2d 842. 844 (1966): Division 1142, Amalga- 


mated Association, etc. v. N.L.R.B., 111 U.S. App. D.C. 68, 70, 294 F.2d 
264. 266 (1961). See, N.L.R.B. v. American National Insurance Co., 343 
U.S. 395, 404 (1952). 

Ultimately the question of whether a party has conducted his negoti- 
ations in good faith involves a finding of motive or state of mind which 
must be inferred from the circumstantial evidence viewed as an integrated 
whole. N.L.R.B. v. National Shoes, Inc., 208 F.2d 688, 691-692 (C.A. 2, 
1953); NLRB. v. Reed & Prince Mfg. Co., 205 F.2d 131, 139-140 (C.A. 
1, 1953), cert. denied, 346 U.S. 887. It is settled that Section 8(d) lays 
down no rigid yardstick for the measurement of good faith, and under- 
standably so, for “‘good faith” is an elastic concept that can have “meaning 
only in its application to the particular facts of a particular case.” 
N.L.R.B. v. American National Insurance Co., supra, 343 U.S. at 410. 
United Steelworkers of America, AFL-CIO v. N.L.R.B., 129 U.S. App. 
D.C. 80, 84, 390 F.2d 846, 850 (1967); N.L.R.B. v. Truitt, 351 U.S. 149, 
152 (1956). As this Court has stated, “There is no per se test of good 
faith.” Warehousemen and Mail Order Employees, Local 743 v. N.L.R.B., 
112 U.S. App. D.C. 280, 283, 302 F.2d 865, 868 (1962); United Steel- 
workers of America, AFL-CIO v. N.L.R.B., supra, 129 U.S. App. D.C. at 
84, 390 F.2d at 850. In each instance, the degree of cooperation a party 
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must show is “largely a matter for the Board’s expertise.” Fruit and Veg- 
etable Packers, Local 760 v. N.L.R.B., 114 U.S. App. D.C. 388, 389-390, 
316 F.2d 389, 390-391 (1963); Retail Clerks Union, No. 1550 v. NLRB. 
117 U.S. App. D.C. 336, 342, n. 5; 330 F.2d 210, 216, n. 5 (1964), cert. 
denied, 379 U.S. 828. Where, as here, the Board finds that an Ecler 
has fulfilled his obligation, its determination will be upheld unless it is 
“irrational or unsupported by substantial evidence.” il, Chemical: & 
Atomic Workers, etc. v. N.L.R.B., 124 U.S. App. D.C. 113-116, 362 F.2d 
943, 946 (1966); International Union, United Automobile, Aerospace and 
Agricultural Workers v. N.L.R.B., 129 U.S. App. D.C. 196, 200, 392 F.2d 
801, 805 (1967), cert. denied, 392 U.S. 906. : 


B. The Board properly found that the Company did 
not bargain in bad faith before the strike 


Applying these principles to the facts of the instant case, the Com- 


pany’s pre-strike conduct, set forth supra pp. 2-5, contained virtually 
none of the elements customarily associated with bad faith bargaining. 
For 18 years the Company and the Union had negotiated collective bar- 
gaining agreements covering the Company’s painters, until those employees 
rejected union representation in 1965. When the Union was certified in 
June 1966 as representative of a broader unit comprising both painters 
and crewmen, the Company met with the Union on six occasions in 
a two-month period, expressed its readiness to re-establish a bargaining 
relationship, and adopted a number of proposals which lent credence to its 
statements that it was “bargaining in good faith” (A. 91). These included, 
inter alia, union access to the plant and job sites, supersenionity for the 
steward, a joint union-management safety investigation and a multi-step 


grievance procedure coupled with binding arbitration. 
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During negotiations, the Company thoroughly explored the Union’s 
bargaining demands and presented serious counterproposals, explaining the 
reasons underlying its positions and in some instances succeeding in 
narrowing the areas of disagreement. At no time did it engage in dilatory 
tactics. foreclose negotiations on any mandatory subject of bargaining or 
insist On any nonmandatory subject. It did nothing to disparage the 
Union in the eyes of the employees. Although unwilling to grant wage 
increases in any way comparable to the demands of the Union, the Com- 
pany nevertheless did offer a 4¢ wage increase to the crewmen, agreed to 
two hours of reporting pay and made concessions on such non-monetary 
items as hours of work, restrictions on subcontracting and discharge for 
cause. Cf. United Electrical, Radio and Machine Workers of America v. 
N.L.R.B. (Star Expansion Industries Corp.), ___ U.S. App. D.C. __, ___ 
F.2d ___,: No. 21,056, 70 LRRM 2529, 2532 (1969). 


The Company’s offer of a wage increase to the crewmen alone did 
not constitute evidence of bad faith. The crewmen were the lowest paid 
segment of the work force; there was an obvious disparity between their 
wages and those of the painters and helpers; and the Union itself sought 
larger increases for them (supra, pp. 3, 5). In addition, the Company’s 
refusal to grant any increase to the painters and helpers was based on the 
not unreasonable ground that it was already paying more than its competi- 
tors (A. 112-113, 239). The firmness of the Company’s position, more- 
over, can be attributed at least in part to the Union’s high demands 


(supra, p. 3), its refusal to agree to a no-strike clause and its attempt to 


use these negotiations to set a pattern for the industry (supra, pp. 4, 6-7). 


Finally, the Company was not obligated to offer a general wage increase 


or acquiesce in any of the Union’s demands in order to demonstrate its 
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good faith.2 N.L.R.B. v. American National Insurance Co., supra, 343 


U.S. at 404. Accordingly, bad faith cannot be inferred from the fact that 
the Company’s wage offer was insubstantial or that it was limited to one 
group of the employees. Dierks Forests, Inc., 148 NLRB 923, 929 (1964); 


2Section 10(e) of the Act and Sections 102.46-102.48 of the Board’s Rules a 
Regulations (29 C.F.R., Sec. 102.46-102.48) preclude the Union’s contention (Br. 26- 
27, 32-33) that the Board and the Trial Examiner erred by failing to find that the 
Company bargained in bad faith before the strike on checkoff, health and welfare, and 
apprenticeship training. Only the General Counsel filed exceptions to the Trial Exam- 
iner’s determination that the Company did not engage in pre-strike bad faith bargain- 
ing, and the Union concedes that the General Counsel did not raise the above matters 
in his exceptions (Un. Br. 12, n. 10). Having elected to file no exceptions, the Union 
(the charging party) may obtain judicial review of only those matters timely raised 
before the Board by the General Counsel. Kovach v. N.L.R.B., 229 F.2d 138, 143-144 
(C.A. 7, 1956). See also, United Electrical, Radio and Machine Workers of America’ v. 
N.L.R.B., supra, __ U.S. App. D.C. at __, __ F.2d at __, 70 LRRM at 2529, n. 1. 
The Union puts misplaced reliance on N. a R.B. v. Local 138, International Union: of 
Operating Engineers, 293 F.2d 187 (C.A. 2, 1961). There, the court held that the 
respondents’ failure to file any exceptions did not bar court review of the trial exam- 
iner’s finding of continued maintenance of a closed shop agreement, where the exam- 
iner had otherwise dismissed the complaint and had held that a new remedial order 
was unnecessary because the unlawful agreement was covered by a prior Board order. 
In the court’s view, “[i]n all save form the [respondents were] the prevailing party 
before the Examiner . . . [and] . . . [w]e do not construe the Board’s rule as requiring 
a party satisfied with the Examiner’ 's recommendation to except to erroneous findings 
made in the course of discussion not affecting the result” (293 F.2d at 190- 192). 
Here, on the issue of pre-strike bargaining the Company (respondent) was the “prevail- 
ing party”; the Union is belatedly sceking to overtum the Examiner's refusal! to 
condemn pre-strike conduct which the Union unsuccessfully urged was unlawful. Cf. 
Cascade Employers’ Assn. v. N.L.R.B., 404 F.2d 490, 492 (C.A. 9, 1968). 


It should be noted that the Board’s rules referred to above were amended (28 
Fed. Reg. 7973, August 6, 1963) following the observations by Judge Friendly in Local 
138, Under the current procedure, a party who initially files no timely exceptions'and 
accepts a partial victory before the trial cxaminer must, if exceptions to that victory 
are filed by others, file “cross exceptions” in order to obtain review of the examiner's 
adverse findings and conclusions. See, ¢.g., N.L.R.B. v. Midwestern Mfg. Co., 388 F. 2d 
251, 253 (C.A. 10, 1968): American Fire Apparatus Co. v. N.L.R.B., 380 F.2d 1005, 
1006 (C.A. 8, 1967). 
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Southwestern Porcelain Steel Corporation, 134 NLRB 1733, 1744 (1961), 
enf’d 317 F.2d 527 (C.A. 10, 1963). 


The Union erroneously contends that Southwestern Porcelain Steel, 
Supra, stands for the proposition that a wage offer to only half of the 
work force “in and of itself” amounts to bad faith bargaining (Br. 28). 
In that case the Board found bad faith not because of the wage offer but 
in spite of it. The issue, as stated by the Trial Examiner, was not whether 
the wage offer evidenced bad faith but whether it “‘indicate[d] just the 
opposite and absolve[d] the Company of any unfair labor practice” (134 
NLRB at 1744). The finding that the offer was not bona fide was based 
on overwhelming evidence that the employer “was determined not to 
concede anything notwithstanding convictions or lack thereof, if it might 
have any possibility whatsoever of resulting in a contract” (id. at 1742). 
Thus, in contrast to the case at issue, the employer in Southwestern Por- 
celain Steel proposed a grievance procedure which “amounted to a virtual 
nullity” (id. at 1743), demanded “‘a complete surrender [by the union] of 
any authority or voice in the employees’ terms or conditions of employ- 


ment under its view of its prerogatives” (id. at 1744, 1740),? refused even 


The Company’s proposal for a management prerogative clause in the instant 
case is in sharp contrast, to wit: 


Section I. The Management of the business of the Employer and the 
directions of its operations and personnel including the right to 

schedule the work of employees, hire, discharge, promote, demote, 

transfer and discipline for proper cause, and the right to lay-off 
because of lack of work or other just causes, are vested exclusively in 
the Employer. 


Section II. It is agreed that the direction of the working forces, the 

right to plan, direct, and control, and the right to introduce improve- 
ments in methods of operation, machinery, materials, the amount of 
supervision necessary and the establishment of reasonable rules of 
work, safety, conduct, and health are vested exclusively in the Em- 
ployer (A. 353-354; 328; G.C. Exh. 4(e) ). 
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to incorporate existing conditions into the contract (id. at 1742), and 
avoided agreement even on minor matters to which it assertedly had no 
objection (ibid.). In such circumstances it is a fair inference that in reality 
the wage increase was offered only because it had no reasonable chance of 
acceptance. The record in the instant case does not support such an 
inference. 


C. The Board properly found that the Company did not 
bargain in bad faith after the strike 


The record also fully supports the Board’s determination that the 
Company did not violate its bargaining obligation after the strike. The 
Union asserts that the Company engaged in a series of unilateral actions 
on mandatory subjects of bargaining and refused to furnish information 
on wages and bonuses paid to replacements, each of which violated 
Section 8(a)(5) and (1) of the Act. In addition, the Union asserts that 
the Company was also guilty of over-all bad faith bargaining in the post- 


strike negotiations. The Board properly rejected these assertions. * 


1. The alleged unilateral changes in wages 


The Union contends that in three instances the Company unilaterally 


granted higher wages to strike replacements in violation of Section 8(a)(1) 
and (5). These involved payment of $2.75 rather than $2.70 an hour to 

two painter helpers who were brought in on a temporary basis the second 
day of the strike and quit the same day, a 25¢ wage increase given to 


crewman Willett late in October, and a higher $2.75 an hour wage rate 


4In reversing the Trial Examiner's determination that the Company bargained in 
bad faith after the strike, the Board drew different inferences and conclusions from the 
established facts than did the Examiner. This was, of course, the Board’s prerogative. 
Oil, Chemical and Atomic Workers International Union, Local 3-89 v. NLRB. 
U.S. App. D.C. __. 405 F.2d 1111, 1116 (1968). i 
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paid to replacement boom operator Rogers. However, the Board properly 
found none of these to be unlawful. 


Evidence of a 5¢ overpayment to the painter’s helpers (Un. Br. 53- 
54), attributable to a clerical error, is, as stated by the Trial Examiner, 
“hardly more than the proverbial scintilla” (A. 360, n. 24: 157). Willett’s 


increase of 25¢ an hour (Un. Br. 52-53) also merits little more than passing 


consideration. The record shows that the raise was given to Willett in con- 


templation of his promotion to leadman status (supra, p. 9). 


The higher rate given Rogers (Un. Br. 36-41) was a legitimate attempt 
by the Company to meet a compelling business need and was not, in any 
event, a unilateral change in wage rates within the meaning of Section 
8(aX(S) and (1). Thus, as set forth supra, pp. 8-9, the record shows 
that prior to the strike, the Company had four employees who could and 
did operate the boom, two of whom, Crenn and Rozynski were paid $2.70 
an hour and two, Mitchell and Prophet, Jr., $2.00 an hour. When the 
strike began and all four of them joined in it, the Company lacked both 
the time and personnel necessary to train a new boom operator as it ordi- 
narily would have done, and was obliged, in order to continue its business, 
to hire an experienced machine operator at a wage commensurate with his 
skill. That such a replacement was not readily available is evidenced by the 
hiring of Rogers at $2.75 an hour, notwithstanding that he was partially 
incapacitated and interested only in temporary work. His employment, 
albeit at 5¢ more than had previously been paid to any striking boom 
operator, was clearly justified by valid economic considerations. Cf. 
N.L.R.B. v. Tom Joyce Floors, Inc., 353 F.2d 768, 772 (C.A. 9, 1965). 
Moreover, the reduction of his wages to $2.70 an hour when he indicated 


his willingness to stay on permanently, brought his wages into line with 
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established crewmen’s rates.° In such circumstances, one “[i]solated wage 


increase . . . during negotiations” cannot be characterized as an “unfair 
labor practice probative of bad faith.” N.L.R.B. v. Fitzgerald Mills Corpo- 
ration, 313 F.2d 260, 268 (C.A. 2, 1962), cert. denied 375 U.S. 834. ‘See 
also N.L.R.B. v. Katz, 369 U.S. 736, 746, 747, n. 14 (1962); NLRB v. 
Superior Fireproof Door & Sash Co., 289 F.2d 713, 720 (C.A. 7h, 1961); 
N.L.R.B. v. United Brass Works, Inc., 287 F.2d 689, 697 (C.A. 4, 1961). 
Compare, N.L.R.B. v. Crompton-Highland Mills, Inc., 337 U.S. 217, 224 
(1949). 


Nor is it clear, as the Union contends (Br. 36-40) that Rogers was 
hired specifically as a replacement for striker Mitchell. The evidence 
shows that the Company had no formal system of job classifications for 
the crewmen and, in fact, interchanged these employees at will. Prophet, 
Jr. also worked as an electrician’s helper; Crenn, and presumably Rozynski, 
alternated as leadman between construction and rotary crews but con- 
tinued to operate the boom on occasion, and Mitchell, himself, had at 
some earlier time performed gardening and general maintenance work on 
the signs in addition to his other duties (supra, p. 8). Indeed, Mitchell’s 
retention of the uniform given to him because of his landscaping work 
indicates that the Company had not permanently relieved him of this addi- 
tional work. Thus the fact that Mitchell was devoting substantially all of 
his time to the boom operation “just before” the strike (A. 329) does not 


significantly detract from his continuing status as an all-around crewman 


5The Union’s argument (Br. 37-38) that the two higher paid boom operators 
received $2.70 an hour solely because of their status as leadmen, falls in the face of 
evidence that leadman Brown, who did not operate a boom, received only $1.75 an 
hour (A. 182, 196). 
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nor compel a conclusion that Rogers was, in fact, the replacement for 
him.° 


2. The hurricane bonus 


As shown in the Counterstatement, p. 9, in the first three weeks of 
the strike, the Company secured replacements for virtually all of its em- 
ployees. Four of the replacements, Fred and Roger Frost, Robert 
Lannum and Donald Willett had previously worked for the Company as 
crewmen, were hired at their old wage rates of $1.50 an hour and were 
among the lowest paid of the replacements. The other replacements were 
new at the job. Many of them were untrained, migrant workers. On 
October 4, the Company’s billboards were threatened by an impending 
hurricane and, with the regular employees on strike, a difficult job had to 
be accomplished quickly with inexperienced personnel. The Frosts, 
Lannum and Willett took the novice employees out, directed their work 


and successfully prepared the billboards to withstand the storm. In appre- 


ciation, Webster gave each of them a $25 bonus. Although it is true that 


the Company had never before granted a hurricane bonus, the Board 


nevertheless found it significant that it had not before been confronted 


There is no conflict between the Board and the Trial Examiner regarding the 
credibility of Mitchell’s testimony that he worked exclusively on the boom operation 
“just before” the strike. Notwithstanding Mitchell’s testimony, the Board found that 
he had not been permanently and exclusively assigned to operation of the boom, on 
the basis of other probative evidence that the Company customarily moved employees 
from job to job and that Mitchell retained the uniform given to him because he did 
landscaping work around the signs. The Board is the decision-making authority em- 
powered to draw inferences and legal conclusions from the underlying facts, and where 
both the Board’s conclusion and the Trial Examiner’s are reasonable, it is the Board’s 
position which should prevail. Oil, Chemical and Atomic Workers Int'l Union v. 
NL.R.B., 124 U.S. App. D.C. 113, 115-116, 362 F.2d 943, 945-946 (1966); Universal 
Camera Corp. v. N.L.R.B., 340 US. 474, 492-497 (1951). 
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with a shortage of trained employees under such emergency conditions 
and reasonably concluded that the unilateral granting of a bonus to a few 
employees under such unusual circumstances did not violate Section 
8(a)(1) or (5). Cf. United Steelworkers of America, Local 5571 » 
N.L.R.B., __ U.S. App. D.C. ___, 401 F.2d 434, 438 (1968) (food pro- 
vided for nonstrikers because drivers of canteen-truck food service would 


not cross the picket line). | 


Before the Board, the gist of the Union’s argument was that hurri- 
cane alerts were not uncommon in Miami and that there was no evidence 
that “respondent had never been confronted with a shortage of trained 
personnel under emergency conditions created by hurricanes” (Br. 35, 
n. 51). However, General Manager Webster’s testimony (A. 148) that host 
of the strikers had been with the Company for periods of 8 to 10 years 
was amply supported by the testimony of a number of the employees 
themselves. Thus Brown had been employed for 10 years (A. 181), 
Wiggins for 9% years (A. 197), Mitchell for 11 years (A. 205) and Crenn 
for 14 years (A. 214). The situation presented by the strike and hurricane 
was, therefore, unusual and the bonus was no more likely to set a prece- 
dent than the isolated payment of a bonus to painter Dusty Rhoades some 
14 years earlier because of an outstanding job that he had done; or the 
payment of “a little something here or there” to another employee 
(A. 253). The payment of a bonus to these four replacements, in sum, 
“was a small matter resulting from ‘circumstances which the Board could 
or should accept as excusing or justifying unilateral action.” United 
Steelworkers of America, Local 5571 v. N.L.R.B., supra, ___ U.S. App! 
D.C. at ___, 401 F.2d at 438, quoting from N.L.R.B. v. Katz, supra, 
369 U.S. at 748. | 
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3. The work uniforms 

As set forth, supra, p. 10, during negotiations the Union proposed 
that the Company provide free work uniforms. The Company countered 
with an offer to supply uniforms if and when they were needed. Some 
time in November the Company found it necessary to supply uniforms to 
the replacements because they were poorly dressed and unable to afford 
the kind of clothing considered suitable by the Company. Since this new 
benefit was not “more favorable to the employees than the offers which 
the Company had previously extended to the Union at the bargaining 
table,” the Board properly found that its institution was not violative of 


Section 8(a)(5) and (1) of the Act. American Federation of Television & 
Radio Artists v. N.L.R.B., 129 U.S. App. D.C. 399, 406, 395 F.2d 622, 
629-630 (1968). Accord: Dallas Gen. Drivers v. N.L.R.B., supra, 122 US. 


App. D.C. at 420, 335 F.2d at 845; N.L.R.B. v. Crompton-Highland Mills, 
supra, 337 U.S. at 225. 


The Union contends that the Company’s proposal to provide uni- 
forms to its employees at such time as they were needed was tantamount 
to a flat refusal to recognize the Union’s right to negotiate on this subject; 
further, that its subsequent grant of the benefit constituted ‘tan abrupt 
about-face in the Company’s recent bargaining position” (Br. 34). These 
contentions are without merit. The first overlooks the fact that implicit 
in the Company’s counterproposal were concessions to the Union; that the 
Company would not require the employees to furnish uniforms at their 
own expense; and that if uniforms were required they would be furnished 
free of charge. The second contention omits consideration of the changed 


circumstances following the strike, namely, that the particular replace- 
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ments did not make a presentable appearance on the street in their own 


clothes.” | 


The Union also contends that the Company had withdrawn its offer 
to furnish free uniforms if and when needed and that its final position on 
that subject was “a blatant refusal to furnish them under any circum- 
stances” (Br. 33). This contention is not supported by the record, being 
based merely on one piece of ambiguous testimony by Union Representa- 
tive Zack,® which contradicted other portions of Zack’s own testimony 
(A. 50), was rebutted by Webster (A. 235) and was not relied upon by the 
Trial Examiner (A. 346). In short, there can be little question that the 
Company made a legitimate offer to furnish uniforms when needed, did 
not revoke the offer, and acted thereupon under the changed conditions 
following the strike. Cf. Caroline Farms, etc. v. N.L.R.B., 401 F.2d 205, 


211 (C.A. 4, 1968). | 


| 

’The Union (Br. 33-34) cites Majure Transport Co. v. N.L.R.B., 198 F.2d 735, 

739 (C.A. 5, 1952), where the court agreed that an employer's uncompromising 
demand for a contract, under which management would “retain the power of unilateral 
control of each and every feature of the rates of pay, hours of work and all conditions 

of employment,” went beyond the “management prerogative” clause held permissible 
by the Supreme Court in N.L.R.B. v. American National Insurance Co., supra. That 
holding is plainly inapposite here. 


8Zack testified that “Mr. Webster talked first, and Mr. Muller injected what 
I stated that when the Company felt the need, they would supply it, and then Mr. 
Webster said that he would not supply any work clothes—the men would have to 
supply their own work clothes, he would not agree to this” (A. 51). Thus, in isolation, 
it is not clear whether the remark attributed to Webster had reference to the Union’ $s 
demand or the Company's offer. 
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4. The withholding of information on wage rates 
paid to the replacements 


It is well settled that an employer’s obligation to bargain in good 


faith includes the duty to furnish to the union pertinent information on 
wages so that the union may be enabled to effectively represent the em- 
ployees. Nevertheless “[e]ach case must turn on its own particular facts” 
and “[t]he inquiry must always be whether or not under the circum- 
stances of the particular case the statutory obligation has been met,” for 
circumstances may exist justifying an employer’s refusal to furnish such 
information forthwith. N.L.R.B. v. Truitt Co., 351 U.S. 149, 153-154 
(1956); Fruit and Vegetable Packers & Warehousemen Local 760 v. 
N.L.RB., supra, 114 U.S. App. D.C. at 390, 316 F.2d at 390, 391; Int’ 
Woodworkers of America, Local Union 6-7 & 6-122 v. N.L.R.B., 105 U.S. 
App. D.C. 37, 263 F.2d 483, 485 (1959); N.L.R.B. v. United Brass Works, 
Inc., 287 F.2d 689, 696-697 (C.A. 4, 1961); Cone Brothers Contracting 
Company v. N.L.R.B., 235 F.2d 37, 41 (C.A. 5, 1956), cert. denied, 352 


U.S. 916. | We submit that such a situation is presented here. 


As shown supra, p. 5-6, and as established in an uncontested Board 
decision against the Union, at the outset of the September 19 strike, 
replacements were harassed, threatened and assaulted by some of the 
striking employees, in the presence of Union Representative Martinez. 
One of the strikers was convicted in municipal court for assaulting 
a replacement with a gun. Thereafter, on November 10, when the Union 
accused the Company of paying bonuses and higher wages to the replace- 
ments and: asked to examine the Company’s records, the Company refused 
to comply with the request. It explained the refusal on November 18, 


indicating that it was willing to discuss “any specific question on how any 
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particular replacement had been treated” but was “rather hesitant to turn 
over to the Union a list of replacements without some assurances that the 
information is really necessary to the Union and further that it won't be 
used to further facilitate harassment of replacements” (A. 308-309). The 
Union did not respond to this letter. On these facts, the Board, with 
warrant, found that the Company’s refusal to permit the Union to examine 


its records, pending assurances that the information gained would not be 


misused, was justifiable and not such a categorical refusal as would impede 


the bargaining process or frustrate the policies of the Act. 


Before the Board, the Union contended that strike violence of one 
day’s duration would not justify a refusal to furnish infcrmatior. some ‘two 
months later (see, Un. Br. 43). The seriousness of strike misconduct, 
however, cannot be measured in terms of duration alone. The harassment 
of replacements occurred in the presence of a Union representative and 
the Company could reasonably entertain misgivings about granting the 
Union access to payroll records containing the names and addresses of the 
replacements, even after a considerable passage of time. Moreover, follow- 
ing receipt of the letter from Company Attorney Muller, it would have 
been a simple matter for the Union to furnish the assurance thought 


necessary or otherwise limit its demand. 


The Union (Br. 42) points out that in Excelsior Underwear, Inc., | 156 
NLRB 1235 (1966) the Board held that an employer must supply ‘the 
union with a list of the employees’ names and addresses before an elec- 
tion, rejecting, inter alia, the contention that union harassment of employ- 
ees at their homes would result. The Union fails to indicate, however, 
that the Board stated it would not ‘“‘assume” such union misconduct, and 
that “if it [occurred], we shall provide an appropriate remedy” (156 


NLRB at 1244). That reasoning supports the Board’s action here. 
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5. The alleged “overall” bad faith bargaining 
after the strike 


Finally, the Board reasonably found that the Company was not guilty 


of overall bad faith bargaining after the strike. Understandably, the Com- 
pany made no additional concessions on wages and elected to stand firm 
on its pre-strike offer, which had been made in good faith. Strikes not 
infrequently harden attitudes, cf. Warehousemen & Mail Order Employees, 
Local 743 y. N.L.R.B., supra, 112 U.S. App. D.C. at 283, 302 F.2d at 
868: Carolina Farms Division of Textron, Inc. v.' N.L.R.B., supra, 401 
F.2d at 211, and with the use of replacements and Union loss of its eco- 
nomic leverage “it is only natural that the Company, sensing its strong 
position, will bargain with increasing toughness and will be less inclined 
to make concessions to the Union. . . . It was within its rights and should 
not be coridemned for so acting.” N.L.R.B. v. Alva Allen Industries, Inc., 
369 F.2d 310, 318 (C.A. 8, 1966). Nor was the Company obliged to increase 
its wage offer merely because the Union lowered its demand, particu- 
larly where the Union’s reduced demand still amounted to a very substan- 
tial increase, up to 75¢ an hour for crewmen and 25¢ an hour across the 
board for the other employees, and the Union gave every indication that 


it would settle for nothing less. 


Essentially, the Union contends (Br. 22-29, 44-47) that the alleged 
unilateral actions and failure to furnish information necessarily reflect on 
the sincerity of the Company’s wage offer and its overall approach to bar- 
gaining. As shown, however, none of these were found violative by the 
Board. Moreover, even had the result been otherwise, we submit that 
none was so compellingly related to the bargaining process itself or to the 


Company’s state of mind as to preclude the Board from finding that the 
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Company’s overall bargaining conduct conformed to the statutory require- 
ments. Minor departures from the Act’s requirements which do not 
impede negotiations or further aggravate the differences between the 
parties may not be sufficient to reflect on the employer’s good faith. 
N.L.R.B. v. Wonder State Manufacturing Company, 344 F.2d 210, 216 
(C.A. 8, 1965); N.L.R.B. v. Reeves Broadcasting & Development Corp. 
336 F.2d 590, 593 (C.A. 4, 1964); N.L.R.B. v. H. E. Fletcher Co., 298 
F.2d 594, 603-604 (C.A. 1, 1962); N.L.R.B. v. San Angelo Standard, 228 
F.2d 504, 507 (C.A. 5, 1955). | 


In light of the above, the statements made by General Manager 


Webster on October 10 and by Attorney Muller on January 21 are not 
sufficient, standing alone, to support a finding of bad faith. As stated by 
the First Circuit, “Individual acts or statements of a negotiating party 
which appear contrary to the required attitude cannot be drawn upon to 
dilute a finding of good faith where the totality of the party’s conduct 
conforms to the dictates of the statute.” N.L.R.B. v. Almeida Bus Lines, 
Inc., 333 F.2d 729, 731 (C.A. 1, 1964). See also, N.L.R.B. v. MacMillan 
Ring-Free Oil Co., Inc., 394 F.2d 26, 29 (C.A. 9, 1968); NLRB. ¥. 
Getlan Iron Works, Inc., 377 F.2d 894, 898 (C.A. 2, 1967). Furthermore, 
Webster’s statement that “he wasn’t going to sign no contract, [that] this 
wasn’t the North . . . and that he would replace all of the employees,” 
(A. 85) seems more clearly to refer to the particular contract presented by 
the Union than to any outright rejection of the collective bargaining prin- 
ciple; especially, when considered in the context of his penchant for blunt 


overstatement,” and his repeated assertions that he was pleased with prior 


9See, for example, Webster's statement that “he didn’t want any steward” 
(A. 99), made at the same time that he agreed not only to the appointment of a 
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contracts with the Union (A. 285). Similarly, Muller’s statement that con- 
tinued bargaining would be pointless, that the Company was satisfied with 
the replacements and “that it would all be over in June when another 
election would be held” (A. 127) does little more than echo the senti- 
ments of Union Representative Zack that further bargaining would have 


been fruitless in view of impasse on the subject of the strikers (A. 103). 


CONCLUSION 


For the reasons stated, we respectfully submit that the petition for 
review should be denied. 
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steward but also to the grant of super-seniority for him; his statement that “he was 
going to call back who he damn pleased” meaning only that he would not reinstate 
employees who had engaged in strike violence (A. 107); his statement that nobody was 
going to tell him how to run his business (A. 47), in sharp contrast to other statements 
such as “.,.. . I felt that if there was a grievance, that would justify such a strike, I 
would want it to be brought to my attention, and we would discuss it, and if we were 
unable to reach an agreement, we would be willing to ask—we would want an arbitra- 
tor to come in and sit down, and we would abide by his decision” (A. 227). 
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SUPPLEMENTAL APPENDIX 


[427] Q. (By Mr. Grossman) You stated on direct examination 
that the Company supplied uniforms or work clothes to some or certain 
of the men prior to the strike. 

Is that true? 

A. That is correct. 

Q. Who were those employees? 

A. To my recollection—I think I’m correct—it was John Dice, Robert 
Wiggins and Mitchell. | 


Q. Why were they supplied with clothes? 
A. Mitchell— | 
Q. In distinction to the others? : 
A. Because Mitchell, in various places and times, was sent out to 
work on the landscaping around our signs, and I wanted that man to have 


a fine appearance, taking as much pride in his appearance as I did in the 
landscaping. i 

The other two men—they worked in the plant. They worked around 
when it was necessary—“Robert, would you mind going down and picking 
up a sketch to an agency? Would you mind going to the post office or 
doing this?” 

[428] Q. Now, Wiggins in fact was not supplied with uniforms at 
the time of the strike, was he? 

Wasn’t he a crewman at the time of the strike? 


A. Wiggins was a crewman at the time of the strike. 


30 
Q. And, you supplied him with uniforms when he was a mainte- 
nance man or janitor, did you not? 
A. That’s right. 
2228 


Q. I will tell you that Mr. Wiggins testified that he was supplied with 


a uniform while he was janitor and maintenance man. 


A. Yes. 

Q. But, that this practice was discontinued after you assigned him to 
a crewman. 

A. All right. 

[429] Q. Is that correct? 

A. That would make sense, yes. 
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ON PETITION FOR REVIEW OF A DECISION AND ORCER 
OF THE NATIONAL LABOR RELATIONS BOARD 


REPLY BRIEF FOR PETITIONER 


The Petitioner, initially in this reply brief, takes issue 
with the General Counsel's outline of the Board's findings of 
fact, beginning on page 2 of their brief. The General Coun- 
sel, in outlining the Board’s findings of fact, contends that 
Webster Outdoor Advertising Co.' groups its twenty-five 


1 Hereinafter referred to as “Webster”. 
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(25) employees into two categories. This is not the facts, 
for the record evidence indicates that while Webster may 
not have a formal classification system, specific job titles are 
given certain individuals such as Herbert Mitchell who was 
considered a boom operator, (TR 329, L 12-26, JA 206) 
(TXD 15, L 16, L 53-56) JA 385, and so was Elmer Rogers 
when he replaced Mitchell after the strike, (TXD 15, L 16-18; 
JA 358). 


General Counsel also misstates the record, when he 
contends that crewmen rates (including leadmen) ranged 
from $1.35 to $2.70 per hour. The record testimony is clear, 
that crewmen received no more than $1.50 per hour, (TR 
338, L 21-25; JA 214) (TR 339, L 1-15; JA 215). It was only 
the leadmen on rotary crews or construction crews who 
received more than $1.50 an hour and up to $2.70 an hour. 
With respect to the mis-statements and omissions contained 
on page 4 of General Counsel's brief with regard to the 
position of Webster on the apprenticeship training program 
proposal, check-off proposal, health and welfare proposal, 
and also on Webster’s reason for not offering higher wages, 
this has been covered in Petitioner’s main brief and need not 
be belabored on herein. 


As to General Counsel’s argument in its brief, Peti- 
tioner will only comment hereafter on only those portions 
that warrant a reply. Other matters not covered in this reply 
brief, have been argued in Petitioner’s main brief. 


Pre-Strike Negotiations. 
1. Wages 


The General Counsel initially attacks Petitioner’s posi- 
tion that the wage offer of 4c to half of the employees or 


the crew members, constituted evidence of bad-faith, on 
the grounds that Webster had a reasonable basis for such 
a low offer, i.e. that he was already paying more than his 
competitors. This has already been refuted in Petitioner's 
main brief, wherein it was shown that Webster's statement 
that he was paying more than his competitors, (TR 158, 
L 13; JA 172), lacked substance.” 


The General Counsel, in contesting Petitioner’s argu- 
ment that Webster’s wage offer to half the employees 
amounted to bad faith bargaining relies on Dierks Forests, 
Inc., 148 NLRB 923 (1964), which General Counsel con- 
tends stands for the proposition that a wage increase limited 
to one group of employees is not violative of Section 8(a)(5). 
This reliance on Dierks Forests, Inc., supra, is misplaced, for 
in that case, the employer offered a 6c increase to the unit 
employees, due to the fact that it had just instituted a 6c 
increase to the non-unit employees, therefore desiring uni- 
form wages for all employees. This of course, is not the facts 
herein. 


2. Other Pre-Strike Issues 


In the footnoted portion of General Counsel's brief, 
the General Counsel contests the right of Petitioner to raise 
the issue that Webster bargained in bad faith before the 
strike on check-off, health and welfare and apprenticeship 
training program. General Counsel argues that these issues 
were not raised in any exceptions filed by the General 


2 At the hearing, Webster was unable to testify as to what wages his competitors 
were paying at the time of negotiations and only knew the rate of one com- 
petitor, E. B. Elliott, due to the fact that one of his strikers went to work for 
this concern and then came back to work for him, (TR 444, L 4-19; JA 279). 
Notwithstanding the lack of support in the record for this claim by Webster that 
he was paying more than his competitors, the Board saw fit, in its decision, to 
rely on this “excuse”. (BD 6; JA 391). 
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Counsel's trial attorney and that the Petitioner did not file 
exceptions, therefore, the union may obtain judicial relief 
of only those matters timely raised before the Board by 
the General Counsel's trial attorney's exceptions. First of 
all, as a preliminary matter, it must be stated that Petitioner 
never conceded that the General Counsel had not filed 
exceptions on the issues of check-off, health and welfare 
and apprenticeship training program. The intent of the 
statement by Petitioner on page 12 of its brief, ftn. 10, is 
that the General Counsel did not specifically, in its excep- 
tions complain of error of the Trial Examiner in failing to 
find bad faith on the above issues. General Counsel's 
exceptions +3, (JA 367), and exception #8 (JA 368, 369) 
while being broad in nature, would constitute an exception 
to the failure of the Trial Examiner to find bad faith bar- 
gaining on the issues of health and welfare, check-off and 
apprenticeship training. 


In addition to this argument, the Petitioner in its main 
brief, relied on the Second Circuit decision in NLRB vs. 
Local 138 International Union of Operating Engineers, 293 
F. 2d. 187 (CA-2, 1961), wherein the Court held that Re- 
spondent’s failure to file any exceptions did not bar court 
review of the Trial Examiner's findings, since Respondent 
was the prevailing party before the examiner. The General 
Counsel argues that this ruling is inapplicable to the instant 
case because in NLRB vs. Local 138 International Union of 
Operating Enginers, supra, the Respondent was the pre- 
vailing party because the examiner had dismissed the com- 
plaint against him. The General Counsel argues that in the 
instant case, the Petitioner was not the prevailing party 
with regard to pre-strike conduct since the Trial Examiner 
did not find that Webster's pre-strike conduct violated the 
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Act. This, in the opinion of this writer, is a play on words 
since the obvious import of Judge Friendly’s ruling is that 
a party satisfied with a Trial Examiner's recommendations 
need not raise erroneous findings to the Board. The word 
“recommendations” is the important part of this ruling, for 
in the instant case, the Charging Party, the Petitioner herein 
was satisfied with the Trial Examiner’s recommendations as 
to a bargaining order. The fact that Petitioner objected to 
erroneous findings with regard to pre-strike bargaining, 
would not compel Petitioner to file exceptions to this ruling, 
if he was satisfied with the ultimate recommendation. 
Therefore, contrary to the urging of the General Counsel, 
the ruling by Judge Friendly in NLRB vs. Local 138, Inter- 
national Union of Operating Engineers, supra, is applicable 
herein. 


The General Counsel also urges that after the observa- 
tions by Judge Friendly in Local 138, the Board’s rules and 
regulations were amended so as to require the party vic- 
torious before the Trial Examiner to file cross-exceptions to 
the examiner's adverse findings, or be denied the right of 
review. The current Board’s rules and regulations, i.e. Sec- 
tions 102.46, 102.48 and Section 10(e) of the Act, and the 
Board’s rules and regulations and Section 10(e) prior to 
1963, are not materially different except that cross-excep- 
tions are now permitted. In fact, Section 10(e) of the Act is 
the same now as it was in 1961 when Judge Friendly made 
the above “observation”, in that it provides that: 


“_ No objection that has not been urged before 
the Board, its members, agent, or agency, shall 
be considered by the Court, unless the failure 
or neglect to urge such objection shall be excused 
because of extraordinary circumstances...” 
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Therefore, even in light of the above language, Judge 
Friendly held in Local 138, that a party victorious before 
the Trial Examiner was excused from filing exceptions to 
the Board with respect to erroneous findings by the Trial 
Examiner which would not effect the ultimate result or 
recommendations by the Trial Examiner. In addition to this 
ruling, and in order to bolster Petitioner's position that its 
argument with respect to the check-off clause and health 
and welfare clause should be considered, the Court is re- 
ferred to Petitioner's Motion for Reconsideration, which 
raised these issues therein, (JA 407, 408, 409). This would 
seem to comply with Section 10(e) of the Act which requires 
that an objection be urged at least before the Board or its 
members, agent, or agency prior to being submitted for con- 
sideration by a court of appeals. 


The cases as cited by the General Counsel, lends no 
support to its argument. United Electrical Radio and Machine 


Workers of America vs. NLRB, -- U.S. App. D.C. ___, -- F. 
2d 70 LRRM 2529, did not involve a situation wherein a 
party raising an objection before the Court of Appeals, not 
raised in exceptions, had prevailed below as in Local 138, 
or had raised his objection at any time before the Board. 
Therefore, the Court of Appeals under Section 10(e) of the 
Act properly refused to review the case. In Cascade Em- 
ployers Association vs. NLRB, 404 F. 2d 492 (CA 9) 1968, 
the objection raised by the employer in that case before 
the Court of Appeals had never been raised before the 
Board, and as commented on by the Court of Appeals, the 
employer had not filed a motion for reconsideration before 
the Board. Therefore, the court properly refused to review 
the case. To the same effect, see NLRB vs. Midwestern 
Manufacturing Co., 388 F. 2d 251, CA 10, 1968; American 
Fire Apparatus Co. vs. NLRB, 380 F. 2d 1005, (CA 1967). 
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Therefore, it is the contention of the Petitioner that 
the Local 138 case, supra, is controlling and this Court 
should review the question of Webster's pre-strike attitude 
on check-off, health and welfare and apprenticeship train- 
ing program. These issues were broadly raised in the Trial 
Examiner's exceptions, JA 367, 368, 369, and two of these 
issues were raised in Petitioner’s motion for reconsideration 
before the Board (JA 407-409). This in it of itself would 
comply with Section 10(e) of the Act even if we were not 
favored with Judge Friendly’s decision in Local 138. Since 
we are, it is the position of the Petitioner that this court 
should follow Judge Friendly’s decision and rule that 
where a party is victorious before the Trial Examiner with 
respect to his recommendations, that party should not be 
compelled to file exceptions to erroneous findings which 
do not affect the ultimate result. 


Post-Strike Negotiations 
1. Unilateral wage increases 


With respect to the unilateral wage increase paid to 
Elmer Rogers, boom operator, the General Counsel argues 
that this wage increase was justified by valid economic 
considerations due to the fact that Webster needed a boom 
operator after his own operators went on strike, citing 
NLRB vs. Tom Joyce Floors Inc., 353 F. 2d 768, 772 (CA 9) 
1965. The General Counsel's reliance on this case is mis- 
placed for the Ninth Circuit in Tom Joyce Floors, Inc., supra, 
held that a unilateral wage increase higher than an amount 
offered to a union during bargaining violates Section 8(a)(5) 
of the Act without reference to the subjective motive of the 
employer, citing NLRB vs. Katz, 369 US 736 and NLRB vs. 
Erie Resistor Corp., 373 US 221. In the latter case, the 
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court held that a legitimate business purpose is not an unfair 
labor practice even in the absence of a finding of a specific 
illegal attempt. The court in Tom Joyce Floors, Inc., supra, 
relied on the fact that the company offered no evidence 
that the higher rate was necessary to secure replacements or 
that the higher rate was instituted as a temporary measure 
or in response to emergency conditions created by the 
strike. 


In the instant case, Rogers was hired at the rate of 
$2.75 an hour and then when his position became per- 
manent it was reduced to $2.70 an hour. Therefore, due to 
the permanent nature of Roger’s employment, the General 
Counsel cannot now contend that this wage increase was 
instituted as a temporary measure or because of an emer- 
gency situation. Under the doctrine of Tom Joyce Floors, 
Inc., supra, the granting of the unilateral wage increase 
without other evidence, violates Section 8(a)(5) of the Act. 


The General Counsel also cites NLRB vs. Fitzgerald 
Mills Corp., 317 F. 2d 260, (268 CA 2), 1962, cert’d denied, 
375 US 834, in support of its proposition that an isolated 
wage increase during negotiations cannot be characterized 
as an unfair labor practice, (GC brief 18). Contra to General 
Counsel’s commentary, the court in Fitzgerald Mills Corp., 
supra, held that while an isolated wage increase during 
negotiations would not constitute an unfair labor practice, 
unilateral wage increases given after a strike has been 
called constitute evidence probative of prior bad faith in 
negotiations, citing L. L. Majure Transport Co. vs. NLRB, 198 
F. 2d 735, (CA 5, 1952). 
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2. The Hurricane Bonus 


The General Counsel cites United Steel Workers of 
America Local 5571 vs. NLRB, ..-US App. D.C. --.401 F. 
2d, 434, 438, 1960, in support of its contention that the 
unilateral grant of a hurricane bonus under the unusual 
circumstances of a hurricane did not violate Section 8(a)(1) 
and (5) of the Act. This case lends no support to General 
Counsel's position for all that was involved was the pro- 
viding of food and beverages for workers during a strike 
for eight (8) days due to the fact that the regular canteen 
service for that period of time would not cross the picket 
line. After the eight (8) day period had ended, regular can- 
teen service was established. The court held that “this was a 
small matter which the Board could, or should accept as 
excusing or justifying unilateral action”, citing NLRB vs. 
Katz, 369 US at 748. 


It is submitted that there is no comparison between 
the emergency situation created in Local 5571 and the facts 
surrounding the granting of the hurricane bonus in the 
instant case. 


3. The Work Uniforms 


The General Counsel’s argument with respect to uni- 
lateral grant of uniforms centers around its contention that 
this benefit was not “more favorable to the employees than 
the offers which the company had previously extended to 
the Union at the bargaining table”. The General Counsel, in 
support of this argument, cites American Federation of 
Television and Radio Artists vs. NLRB, ...US App D.C.---, 
395 F. 2d 622, 629-630, Dallas General Drivers vs. NLRB, 
122 US App. D.C. 417, 420, 335 F. 2d 842, 845, and NLRB 
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vs. Crompton Highland Mills, 337 US App. 225. These 
cases, of course, stand for the recognized Board rule that 
after bargaining to an impasse on a subject, an employer 
does not violate the Act by making unilateral changes that 
are reasonably comprehended within his pre-impasse pro- 
posal. An interesting aspect of the General Counsel’s argu- 
ment is that while citing these decisions, he does not 
mention the term “impasse”. This is obviously because the 
Board, in its Decision and Order, did not rule that the parties 
had bargained to an impasse on the question of uniforms. 
Therefore, it would seem that since the Board has failed to 
find impasse on the question of work uniforms which is the 
touchstone for the rule in the American Federation case to 
apply then this Court cannot now make such a finding for 
the Board. This argument is based on this court’s decisions 
in the American Federation case and in the Dallas General 
Driver case, wherein it was held that the question of im- 


passe is a factual one that the Board must decide. 


It should be noted, that by this argument, Petitioner 
does not concede that an impasse did occur, for, in point 
of fact, an impasse did not occur on the question of work 
clothes or any question under discussion. While the issue 
of work clothes was discussed prior to the strike, at the 
time that the unilateral grant of work clothes to employees 
in November of 1966 after the strike had ensued, the 
parties were still negotiating. The fact that a strike ensued 
prior to the unilateral grant of work clothes, does not reflect 
the existence of an impasse and does not relieve the com- 
pany of his duty to bargain. NLRB vs. Rutter-Rex Manvfac- 
turing Co. (CA 5, 1957) 245 F. 2d 594, 596, NLRB vs. Safe- 
way-Steel Scaffold Co. of Georgia, (CA 5) 1967, 383, F. 2d 
273, cert den’d March 4, 1968, Case No. 1043 ...US ---., 
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67 LRRM 2632. Further, since the unilateral actions occurred 
before negotiations were discontinued in 1967, then this 
negates against the existence of any possible impasse on 
any subject prior to 1967. 


Therefore, since the Board did not find impasse on 
the question of work clothes and since no impasse existed 
at the time of the unilateral grant of work clothes by Web- 
ster, then under the doctrine of NLRB vs. Katz, supra, 
Webster was not justified in unilaterally granting work 
clothes to his employees after turning down such an offer 
during negotiations. The fact that Webster agreed to fur- 
nish work clothes when and if they were needed, thus 
retaining unilateral control over this issue, would, in itself 
violate Section 8(a)(1) and (5) of the Act under the Fifth 
Circuit's decision in L. L. Majure Transport Co. vs. NLRB, 
supra. 


4. General Counsel Conclusionary Comments on 
Post-Strike Negotiations. 


The General Counsel in his conclusionary comments on 
post strike negotiations, argues that even if the Board had 
found that the unilateral acts of Webster after the strike 
violated the Act, none of these unilateral acts were so 
related to the bargaining processes or to the company’s 
state of mind as to support a finding of over-all bad faith 
bargaining. In the opinion of this writer, this is just one 
example of the lengths the General Counsel had to go in 
order to support the Board’s decision. From this argument, 
it would seem that the Board’s decision standing alone on its 
own language was so insufficient that the General Counsel 
had to go beyond the language of the Board’s decision and 
the arguments contained therein in order to support same. 
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This writer only cites this final argument of the General 
Counsel as an example of the General Counsel's obvious 
problems in arguing this case. We would merely belabor 
this reply brief in citing to this court the myriad of decisions 
which have held that unilateral acts of the nature committed 
by Webster in the instant case show overall bad faith bar- 
gaining. 


With respect to the General Counsel’s argument as to 
the statements of Webster and his attorney, here the Gen- 
eral Counsel as did the Board, considered the effect of 
these statements on the bargaining objectives of Webster in 
a vacuum without considering these statements along with 
the totality of the conduct of Webster during both pre and 
post-strike negotiations. 


In addition, the General Counsel’s assumptions as to 
what Webster and his attorney meant by their statements is 
again a departure from the Board’s decision on this point, 
and it in fact is not warranted by the record nor is it logical. 
In light of Webster's totality of conduct at the bargaining 
table, the reverse assumption is the more logical one, i.e. 
that Webster’s intransigence on the wage issue and all the 
other issues about which the union sought to bargain, was 
motivated by a desire to defeat rather than to promote an 
agreement. NLRB vs. Reed & Prince Manufacturing Co., 205 
F. 2d 131 (CA 1), cert den’d 346 U.S. 887, East Texas Steel 
Casting Company, Inc. 154 NLRB 1080, 1081-1082. This 
was the finding by the Trial Examiner, (TXD 18, L 41-46; 
JA 361), and neither the Board nor the General Counsel 
have been able to show that there is substantial evidence 
in the record which would indicate that the Trial Examiner's 
conclusions on this point were erroneous. 
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CONCLUSION 


For all the reasons stated above, Petitioner submits that 
the Board’s Order be reversed and remanded in accordance 
with its request in its main brief. 


Respectfully submitted. 
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STATEMENT OF THE ISSUE PRESENTED FOR 
REVIEW 


By Prehearing Conference Stipulation, the Parties 
agree that the issue presented for review is whether 
the National Labor Relations Board properly refused 
to find the Company, the Intervenor herein, bargained 
in bad faith in violation of Section 8(a) (5) and (1) of the 
Labor Management Relations Act. 


This case has not been before this Court previously. 


2 
STATEMENT OF THE CASE 


A. Preliminary Statement 


On a charge and amended charge filed with the Na- 
tional Labor Relations Board (herein called “Board’), 
January 11, 1967, and February 15, 1967, respectively, by 
Sign and Pictorial Union Local 1175, Brotherhood of 
Painters, Decorators and Paperhangers of America, AFL- 
CIO (herein called “Union”), a complaint and amended 
complaint issued April 4, 1967, and June 8, 1967, respec- 
tively. 


The complaint, issued by the Regional Director of 
the Board’s Twelfth Region, alleged that Webster Out- 
door Advertising Company (herein called “Employer”) 
had refused to bargain in good faith with the Union, the 


certified representative of the employees, and had made 
certain changes in wages and working conditions which 
had the effect of interferring with, restraining and 
coercing, employees in the exercise of rights under the 
Labor Management Relations Act, as amended [Act of 
June 23, 1967, 120, 61 Stat. 136, 29 U.S.C. & 151, et seq.] 


Following hearing, the Trial Examiner found that 
the Employer had violated Section 8(a)(5) of the Act 
[29 U.S.C. 158(a) (1)]. 


Upon the Employer’s Exceptions to the Trial Exam- 
imer’s Decision, the Board rejected his findings of vio- 
lations and his recommended order, and dismissed the 
complaint, as amended, in its entirety. [Board Decision 
And Order, April 12, 1968, 170 NLRB No. 144] 
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The Union seeks, alternatively, “a reaffirmance of 
the Trial Examiner’s decision and bargaining order” or 
that the case be “remanded with instructions to the 
Board to either follow its prior policy or articulate the 
reason for departing from their policy in the instant 
case” (Petitioner’s Brief, p. 65). 


The Employer, Intervenor herein, submits that the 
Record fully justifies, and the law clearly supports, the 
Board’s conclusion. 


B. Statement of Facts. 


1. Pre-Strike Negotiations 


Following a Board election, the Union was certified 


on June 18, 1966, as bargaining representative for the 
Employer’s production and maintenance employees. 


On June 19, 1966, the Union presented its demands 
to the Employer in the form of a written contract (JA 
6-8)'; (JA $10). From the Employer’s viewpoint, the 
demands left much to be desired and could not be charac- 
terized as conservative. Thus,” 

Access to the plant or any job without notice 

to the Employer to interview all employees at 

any time was to be allowed the Union (Art. 

Il, §3); 


JA” refers to the Joint Appendix page. Page numbers 1-304 are 
contained in Volume 1 of Joint Appendix, transcript of hearing; page 
numbers 305-415 are contained in Volume 2 of Joint Appendix, exhibits. 


2All references are to the contract proposals, (JA 310). 
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If any dispute or grievance was not settled 
within fifteen (15) days, the Union was free 
to take any action it desired (Art. II, $1); 


All hours outside the scheduled workday were 
to be at overtime rates and the scheduled hours 
could not be changed without consent from the - 
Union (Art. IV, $1); 


Over-time at one and one-half times the regular 
rate was to be paid for the first four hours of 
overtime, and double time was to be paid there- 
after (Art. IV, $3); 


No over-time work was to be permitted “with- 
out a written permit from the business repre- 
sentative of the Union” (Art. IV, $5) ; 


If an employee was assigned any work what-so- 
ever in a day, he was to receive a minimum 
eight (8) hours pay (Art. V, $12); 


The Union demanded the right to remove its 
members from any job where such removal 
would help another labor organization (Art. 
VII, $1); 


A wage increase was demanded which would 
have given painters an increase of $.65 per 
hour, their helpers an increase of $1.75 per hour, 
and “crews” an increase of from $1.75 to $3.00 
per hour (Art. VIII, §1); 
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In addition to the general wage increases de- 
manded, the Union wanted a premium of $.40 
per hour for any employee operating a boom 
(Art. VIII, $2); $.60 additional per hour for 
any one designated a leadman (Art. VIII, §3) ; 
and $.50 additional for work at 40 feet or more 
(Art. VIII, §4); 


Finally, the Union demanded that the Employer 
guarantee the performance of the terms of the 
contract by any potential purchases (Art. XI, 
$1), and that the Employer “obligate himself” 
to the performance of the contract obligations by 
any successor (Art. XI, $3). 


The Employer advised the Union that it would re- 
view the demands and thereafter arrange a meeting 
(JA 8). 


As promised, the contract demands were reviewed 
and a meeting scheduled for August 2, 1966 (JA 6). 


At the first meeting, August 2nd, agreement was 
reached on the following, either by Employer acceptance 
of the proposal or by modification: 


The preamble and Art. I, $1, unit and recognition 
(JA 11); Art. II, $1, limitation on subcontracting; Art. 
II, §2, recognition of a steward; Art. II, $4, seniority 
list and notice to steward on lay-off (JA 12-16); Art. 
IV, $1, hours of work (JA 18-19) ; Art. IV, §2, overtime 
after eight (8) hours (JA 18-19; 301-302); Art. IV, 
$4, holidays; Art. IV, $5, holiday pay (JA 21-22); Art. 
V, §2, two men on certain jobs (JA 24); Art. V, §8, no 
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employee liability for damages (JA 25); Art. V, $5, es- 
tablished pay day and no pay held back (JA 26); Art. V, 
$6, time to cash checks on pay day (JA 27). 


At the second meeting, August 9, 1966, Richard 
Zack, chief spokesman for the Union, was not present 
(JA 29). Mr. Martinez, the Local Business Agent, acted 
as spokesman for the Union (JA 30-31). At this meeting 
the Employer presented a number of written counter-pro- 
posals (JA 321-328). Of these proposals, the Union 
agreed only to the first section of the grievance-arbitra- 
tion proposal, which section merely defined a grievance 
as any difference between the Employer and the Union 
(JA 34), and only to the first section of the overtime pro- 
posal. While all counter-proposals and their relation to 
the Union demands were discussed, no further agree- 
ments were reached on August 9th. 


At the third meeting, September 6, 1966, the Union 
continued in its rejection of the proposed grievance-Ar- 
bitration and no-strike clause (JA 54; 225-226). The 
Union objected to the Employer’s proposal limiting access 
to its plant and job sites (JA 321); agreement was 
reached on this proposal by allowing free and unan- 
nounced access to job sites, but requiring Union visitation 
to the plant upon notice to the office (JA 44). Even 
though the Employer modified its restriction on outside 
work to include only competitors, Mr. Zack stated that 
the Union “couldn’t possibly” accept the proposal (JA 
46; 327). The Employer’s management prerogative pro- 
posal was also discussed. Contrary to its reasons in re- 
jecting the grievance procedure, the Union stated that 
it “couldn’t possibly go along with the provisions that 
(Employer) could demote without going through the 
proper grievance procedure” (JA 47). 
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During the September 6, 1966, meeting, the Union’s 
contract proposals were discussed following considera- 
tion of the Employer’s proposals. In that meeting and 
the subsequent meetings of September 13 and 16, 1966, 
agreement was reached, either by acceptance of the Union 
proposal or modification of the proposal, on the following 
provisions: Art. V, §8, agreement to pay prevailing in- 
dustry rates outside Miami (JA 48); Art. V, §9, the 
Employer would provide a bulletin board for the Union 
(JA 49-50); Art. V, $12, regarding “show-up” time (JA 
54); Art. VIII, §3, concerning one leadman for every 
three employees (JA 64-65); Art. VIII, 86, vacations 
were agreed to at one year, five days; two years, ten days 
(JA 67); Art. VIII, $7, regarding schedules of vacation 
(JA 68). The seniority provision of Art. IX(A), §1, was 
agreed to (JA 70); Art. IX(A), $2, super-seniority for 
the steward (JA 71); Art. IX(A), §3, restrictions on 


seniority and re-employment (JA 71); Art. IX(A), $4, 
probationary period (JA 72); Art. IX(A), $5, lay-off of 
probationary employees (JA 72). 


A strike vote was taken September 16, 1966, on the 
issue “to reject the Company’s offer and to strike on 
September the 19th” (JA 115-116). An affirmative vote 
was received and a strike did commence September 19, 
1966 (JA 78). 


Prior to the strike, Mr. Zack, the Union agent, 
stated: “I’ve got a job to do and I’m going to do it, period. 
And this is the contract I want” (JA 285-286). At the 
last meeting attended by Mr. Zack, on November 21, 1966, 
he stated: “I am absolutely going to adhere to everything 
that’s in this contract” (JA 262). As appears in the fol- 
lowing section, no further agreements were reached dur- 
ing the four (4) post-strike sessions with the Federal 
Mediator (JA 251). 
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2. Post-Strike Negotiations 


On the first day of the strike, September 19, 1966, 
Union agents Zack and Martinez observed the Employ- 
er’s counsel seated in his automobile in the vicinity of 
plant (JA 80). According to Mr. Zack’s testimony, he and 
Martinez approached Employer’s counsel and Zack stated 
that “. . . this strike could be settled if (the Employer) 
would come up with $2.00 minimum for crewmen and 
pay the rest a $.25 increase, that we could make a settle- 
ment of the entire thing, including the grievance proced- 
ure and no work stoppage” (JA 81). According to Zack, 
the response was, “he felt we had made a mistake, and 
that the four cents still stood” (JA 82). 


Two days later, September 21, 1966, Employer’s 
counsel requested and arranged a meeting with Mr. Zack 
(JA 121). Mr. Zack testified that at this meeting he 
again offered a settlement based on an increase of “$2.00 
for crewmen and $.25, plus the arbitration and no strike” 
clause (JA 83).* As the meeting progressed, Mr. Zack 
commented that he “had never lost a strike, but this 
might be the first one” (JA 122-123), to which the counsel 


%The Trial Examiner’s Decision, contrary to fact, concludes that a 
rather formal meeting occurred. “ . . . Zack . . . outlined a union offer 
to settle the dispute.” “Respondent’s counsel declined the offer and told 
him that he felt the Union ‘had made a mistake and that the $.04 still 
stood.” TXD p. 11, 1.4351) (Emphasis supplied). 


4It is significant to note at this point that the wage increase requested 
was far from conservative and would have resulted in an increase for crew- 
men of from $50 to $.60 per hour (See crew rates as set out at TXD, 
p- 8 1.31), and that this was for about half the employee complement 
(See TXD, p. 9, 1.5). As to all other employees, a $25 per hour increase 
was requested. It is significant to note that the Employer was already 
paying its employees as much or more than were its competitors, a fact 
which no party has disputed. 
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responded by reminding Zack of a strike with another 
local of the same Union in another city, which strike had 
been unsuccessful (JA 122-123). 


Thereafter, a meeting was arranged by the area 
Federal Mediator for October 10, 1966 (TXD, p. 12, 
1.12-16). 


At this meeting the Union asked, broadly, whether 
the Employer “had changed its position” and the Em- 
ployer asked whether the Union “had changed (its) posi- 
tion on the arbitration” (JA 86). Both parties responded 
in the negative (JA 86). The meeting adjourned.‘ 


One month later, the second post-strike negotiation 
session took place on November 10, 1966, again in the 
presence of the Federal Mediator (JA 87). Significantly, 
all testimony omits any reference to the alleged Union 
proposal of “$2.00 minimum and $.25 for the rest”. 
Neither the Union nor the Employer changed their posi- 
tions (JA 87). The Employer, however, suggested a pref- 
erential hiring list be established to return the strikers 
to work, but excluded from this offer those strikers who 
had engaged in strike violence (JA 128-129). Although 
this offer was repeated at the subsequent November 21st 
and January 31, 1967, meetings, it was rejected by the 
Union (JA 128; TXD, p. 18, 1.34-40). 

SThe Trial Examiner omits reference to Zack’s comment which prompted 
Counsel’s response (TXD, p. 12, 1.7-10), leaving the inference that Counsel 
initiated the boast. 

6The Trial Examiner found that at this meeting the Union representa- 
tives repeated to the parties assembled the “$2.00 minimum plus $.25” 
proposal which allegedly had previously been made only to the Employer's 
counsel (TXD, p. 12, 125-47; p. 14, 1.2140). This finding is contrary 
to the credible evidence. Thus, on direct examination by Board counsel, 
Mr. Zack testified, unequivocally, that the proposal had not been made at 
the October 10 meeting (JA 86). However, after luncheon recess, on fur 
ther direct examination by Union counsel, a reluctant Zack, in response to 
leading questions, stated the offer had been made (JA 92-93). 
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The last meeting at which Mr. Zack and Mr. Webster 
were present was held with the Federal Mediator Novem- 
ber 21, 1966. According to Mr. Zack, the only thing he 
recalled of that meeting was that the Employer asked 
permission to give Thanksgiving turkeys (JA 89) and 
“offered our people turkeys if they’d come back to work 
before Thanksgiving”. No mention was made of the al- 
leged reduced Union offer. 


According to Mr. Webster, “The most impressive part 
of the meeting was the final statement made by the Union, 
Mr. Zack, that ‘I am absolutely going to adhere to every- 
thing that’s in this contract’. That’s it, period. And the 
meeting adjourned” (JA 262).’ 


On January 31, 1967, the Employer’s counsel met 
with Union agent Martinez and the Federal Mediator 
(JA 126). Mr. Martinez testified that at this meeting 
he stated the Union position on wages to be “two dollars 
for the crewmen plus a quarter for the rest of the em- 
ployees” (JA 126). Aside from Mr. Zack’s testimony 
referred to in footnote 5, above, this was the first time 
a reduction in wages was allegedly offered in any negotia- 
tion session. According to Mr. Martinez, the offer was 
rejected. Following the Employer’s re-offer to institute 
preferential hiring, the meeting adjourned (JA 128-129). 


3. Miscellaneous Allegations Found Non-Violative 
By The Board. 


a. Request For Payroll Information. By letter dated 
November 15, 1966, counsel for the Union wrote to the 
TWhile finding Mr. Webster a credible witness, the Trial Examiner 
refrained from mentioning this testimony or making a finding based on it 
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Employer stating that the Union had been informed that 
replacements were being paid higher wages than had been 
paid strikers, and was “granting unto these non-striking 
employees bonuses and other fringe benefits not prev- 
iously given to striking employees” (JA 307). A demand 
to inspect the Employer’s records was made. 


By letter dated November 18, 1966, the Employer 
denied the allegations of higher wages and “bonuses and 
other fringe benefits” being given to replacements (JA 
807). Respondent offered to discuss “fully” any specific 
information relative to the allegations made, but ques- 
tioned the Union’s need for inspection of the Employer’s 
records. The letter concluded: 


Frankly, with Mr. Martinez, the Business Agent 
being charged with rather serious 8(b) (1) con- 
duct — and strikers engaging in assaults and 
‘bumper tag’ — I am rather hesitant to turn 
over to the Union a list of replacements without 
some assurances that the information is really 
necessary to the Union and, further, that it 
won’t be used to further facilitate harassment 
of replacements . . . Please let me hear from you 
at your convenience.* 


8The Trial Examiner, while citing a portion of the letter in his De- 
cision (TXD, p. 13, 1-21-32), failed to mention this final paragraph which, 
we submit, justified the hesitancy. The same Trial Examiner’s omissions 
were the subject of criticism by the Fourth Circuit in NLRB v. Stevenson 
Brick % Block Co., 393 F.2d 234 (1968), denying enforcement in part of 
160 NLRB 198. His inferences and fact finding were again questioned by 
the First Circuit in NLRB v. Gotham Industries, ....F.2d ....(No. 7160, 1969) 
(70 LRRM 2289), denying enforcement of 167 NLRB No. 91. 
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The Union, by itself or through Counsel, did not 
respond, either at subsequent meetings of the parties or 
by letter.° 


b. Unilateral Changes — Hurricane Bonus, Uni- 
forms, Wage Rates. Following the strike of September 19, 
1966, the Employer hired replacements. Many of the re- 
placements had no knowledge what-so-ever of the Employ- 
er’s procedures or how to accomplish the work (JA 153). 
Thus, when a serious hurricane threat appeared on or 
about October 5 — about two weeks after the total walk- 
out — the Employer was in a precarious situation. For- 
tunately, immediately prior to this threat, the Employer 
had hired as replacements four former employees (JA 
153-154). 


These four employees, in the opinion of the Employ- 
er’s manager, did an outstanding job in leading, helping 
and organizing the inexperienced replacements to protect 
the Employer’s signs under emergency conditions (JA 
153; 252). They were congratulated on what Mr. Webster 
described as “an exceptionally fine job” (JA 252) and the 
four men were given a twenty-five dollar bonus. 


While admittedly, bonuses were not routinely given, 
the Employer had given bonuses in the past (JA 252-253). 


7The Employer had filed charges with the Board alleging strike mis- 
conduct against the Union. A formal complaint issued November 18, 1966, 
embodying the charge allegations. Thereafter, a Trial Examiner found 
Frank Martinez and several strikers had violated Section 8(b)(1)(A) of 
the Act in that “ ... . the Union’s business representative participated 
personally in the occurrences and the further fact that physical assaults were 
threatened”. Decision of Sidney Linder, 12-CB-908, April 1967, (unpub- 
lished). See footnote 4, p. 5, Board Decision in the present case and 
Decision noting that a striker had been convicted in State Court for 
assault with a gun, p. 5. 
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During negotiations, the Union proposed that the 
Employer “furnish to each employee work clothes” (JA 
310; Art. V, §10). The Employer counter proposed that 
if and when uniforms were required, it would pay the 
entire cost (JA 110). The proposal was rejected. Prior to 
the strike, the Employer had followed the practice of 
supplying free uniforms to certain employees who met 
the public (JA 198-199; 255). Thus, Robert Wiggins who 
ran errands received a free uniform while in that job 
(JA 199). At least one other pre-strike employee, gard- 
ner-boom operator Herbert Mitchell, received a free uni- 
form (JA 210-211). 


In the latter part of November, 1966, the Employer 
saw a need for requiring uniforms. A number of the re- 
placements dressed shabbily and the Employer, in order 
to maintain its image toward the public, commenced fur- 
nishing uniforms (JA 210). In addition to the practical 
necessity for uniforms and prior established policy, the 
Employer considered relevant the proposal to the Union, 
rejected, relative to uniforms and the fact that an ap- 
parent impasse in negotiations existed (JA 256). 


One of the replacements, Elmer Rogers, was hired 
exclusively to operate the Employer’s boom or crane (JA 
139). He was hired initially as a temporary employee at 
a rate of $2.75 per hour (JA 380). After about four 
weeks, his status was changed to that of a permanent 
employee and his rate was reduced to $2.70 per hour 
(JA 142). 


The Trial Examiner found Rogers was the replace- 
ment for striker Mitchell, who had earned $2.00 per hour. 
The Board disagreed, finding that Rogers was not Mit- 
chell’s replacement, but rather hired specially to operate 
the boom. 
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The Employer followed no strict job classifications, 
other than painter and helper, electrician and carpenter 
(JA 145). Work in all other categories was interchanged 
(JA 145). Thus, “either Mr. Mitchell, Mr. — young 
Prophet, Raymond Prophet, Jr., Gus Crenn, or Carl 
Rozynski — any one of those four men who worked for 
the Company, when needed, was capable of operating the 
boom” (JA 140). Mitchell received $2.00 per hour; 
Prophet, Jr., received $2.00 per hour; Crenn received 
$2.70 per hour; Rozynski received $2.70 per hour (JA 
330). 


Mitchell was one of the pre-strike employees fur- 
nished a free uniform (JA 210-211). Mitchell, however, 
did maintenance and gardening work in addition to oper- 
ating the boom, and as to the status of free uniforms 
prior to the strike, the Trial Examiner found such uni- 


forms furnished to “a janitor and one or two others who 
worked in, or near, the Company headquarters (TXD 
p. 14, 1.45-48). 


The summary of payroll records indicates that a 
total of about 52 replacements passed through the Com- 
pany between the end of September — end of December, 
resulting in a workforce of 38 at the end of December 
(JA 330). 
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ARGUMENT 
1. Negotiations Conducted In Good Faith. 


Following a review of the facts, the Board held that 
the Employer engaged in no conduct violative of the Labor 
Management Relations Act. The Act, 29 USC $160, pro- 
vides that “(t)he findings of the Board with respect to 
questions of fact if supported by substantial evidence on 
the record considered as a whole shall be conclusive”. The 
determination of the facts and the inferences to be drawn 
from those facts is for the Board. Miami Newspaper 
Pressmen’s Local No. 46 v. NLRB, 120 App.D.C. 305, 322 
F.2d 405 (1963); NLRB v. Local 369, International 
Brotherhood of Electrical Workers, AFL-CIO, 341 F.2d 
470, 472 (CA6, 1965), and cases cited therein. 


We submit that the Board’s findings are based upon 
substantial evidence in the record as a whole and have 
“g yeasonable basis in law.” NLRB v. Hearst Publica- 
tions, Inc., 322 U.S. 111, 181, 64 S.Ct. 851 (1944). 


The language of Section 8(a) (5) of the Act [29 
USC §158(a) (5)] remains as it did when the Court 
considered NLRB v. American National Insurance Co., 
$43 U.S. 395, 72 S.Ct. 824 (1952). We submit that the 
comments of the Court and the holding of the case are 
particularly pertinent here. As a review of the statutory 
history, the Court pointed out: 


In 1967, the fear was expressed in Congress 
that the Board ‘has gone very far, in the guise 
of determining whether or not employers had 
bargained in good faith, in setting itself up as 
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the judge of what concessions an Employer must 
make and of the proposals and counter-proposals 
that he may or may not make’. Accordingly, the 
Hartley Bill, passed by the House, eliminated 
the good faith test and expressly provided that 
the duty to bargain collectively did not require 
submission of counter-proposals . . . that Section 
contains the express provision that the obliga- 
tion to bargain collectively does not compel either 
party to agree to a proposal or require the mak- 
ing of a concession. 


The Court went on to point out: 


Thus it is now apparent from the statute 
itself that the Act does not encourage a party to 
engage in fruitless marathon discussions at the 
expense of frank statement and support of his 
position. And it is equally clear that the Board 
may not, either directly or indirectly, compel 
concessions or otherwise sit in judgment upon 
the substantive terms of collective bargaining 
agreements. (Emphasis supplied). 


We submit that the Employer throughout bargained 
in good faith. That full agreement and a signed contract 
was not achieved cannot be attributed to conduct by the 
Employer, much less unlawful conduct by the Employer. 


The Trial Examiner stated that after the strike com- 
menced, the Employer’s “intransigeance on the wage issue 
and on all the other issues about which the Union sought 
to bargain was motivated by a desire to defeat, rather 
than to promote an agreement” (TXD, p. 18, 1.43-46). 
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The pre-strike reasons given by the Employer for 
positions taken were in all cases frank, truthful and valid. 
Thus, the wage increase offered was based on the un- 
controverted position that the Employer was already pay- 
ing as much or more than any of its competitors. The 
explanations given and positons taken remained valid 
throughout the strike. The Employer did not withdraw, 
as it might have, concessions granted before the strike. 
Midwest Instrument, Inc., 183 NLRB 1132; Great Falls 
Employers’ Council, Inc., 123 NLRB 974, reversed on 
other grounds, 277 F.2d 722 (CA9, 1960). The Employer 
merely did not offer more to the Union after it chose to 
exercise its economic muscle by striking. 


We submit that the Board correctly found no viola- 
tion in the Employer’s collective bargaining conduct and 
that the Board’s determination should remain undis- 
turbed. Dallas General Drivers v. NLRB, 122 App.D.C. 
417, 355 F.2d 842 (1966). 


2. The Board Properly Found No Violation In The 
Bonus Payments, Uniforms Furnished And Wage Rates 
Paid. 


The Court of Appeals for the Fourth Circuit con- 
sidered the statutory duty to bargain generally and uni- 
lateral acts specifically in NLRB v. Cone Mills Corp., 373 
F.2d 595 (CA4, 1967). The issue in the case was uni- 
lateral change in a term or condition of employment and 
whether a per se doctrine of violation may uniformly be 
applied. The court first quoted Cox, The Duty To Bar- 
gain In Good Faith, 71 Harv.L.Rev. 1401, 1408: “. . . the 
story is one of decisions transforming the simple require- 
ments of union recognition and bona fide negotiation into 
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doctrines through which the NLRB . . . (has) come to 
condemn . . . conduct which sharply departs from good 
bargaining practice (Emphasis supplied”). The court, on 
this aspect, concluded by holding: 


Thus, we think it is incorrect to say that uni- 
lateral action is an unfair labor practice per se. 
See Cox, ete. We think it more accurate to say 
that unilateral action may be sufficient, stand- 
ing alone, to support a finding of refusal to 
bargain, but that it does not compel such a find- 
ing in disregard of the record as a whole. 


The Court’s decision in NLRB v. Katz, 369 U.S. 736, 
82 S.Ct. 1107 (1962) provides a significant comparison 
to our present factual situation. Thus, three unilateral 
changes were made, all directly affecting the entire bar- 
gaining unit. 


Significant unilateral changes were made in the sick 
leave plan; the Court stated: 


“This action plainly frustrated the statutory 
obligation of establishing working conditions 
through bargaining.” (Emphasis supplied). 


A wage increase was introduced; the Court stated: 


“It is clear at a glance that the automatic wage 
increase instituted unilaterally was considerably 
more generous than that which had shortly 
therefore been offered to and rejected by the 
union.” (Citing Crompton Highland Mills, 337 
US 217). (Emphasis supplied) . 
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A change in the merit increase system was uni- 
laterally introduced; the Court stated: 


“|. the Board is authorized to order the ces- 
sation of behavior which is in effect a refusal 
to negotiate, or which directly obstructs or in- 
hibits the actual process of discussion, or which 
reflects a cast of mind against reaching agree- 
ment.” (Emphasis supplied) . 


Thus, implicit in Katz is the holding — as found by 
the Fourth Circuit in Cone Mills, supra. — that not all 
unilateral changes are violative of the Act, but changes 
which “plainly frustrate”, “directly obstruct or inhibit 
the actual process of discussion” or “reflects a cast of 
mind against reaching agreement” do constitute a viola- 
tion. See American Federation of Television And Radio 


Artists v. NLRB, ___ App.D.C. ——, 395 F.2d 622 
(1968). 


The allegations here under consideration — bonuses 
to four men, uniforms, and a possible single rate variation 
— did not “plainly frustrate bargaining,” did not “di- 
rectly obstruct” or “inhibit the actual process of discus- 
sion”. 


The bonuses were given to only four employees in a 
complement of about twenty-four. The action could not 
possibly have had, and in fact did not have, the slightest 
effect on negotiations, on the strikers or on the replace- 
ments. 
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Relative to the issue of uniforms, the Board had 
occasion to consider a similar factual situation in Eddie’s 
Chop House, Inc., 165 NLRB No. 112. In that case, the 
Employer negotiated to retain the option of giving or 
withholding Christmas bonuses. The Union rejected the 
proposal. Following a strike, the Employer paid the bon- 
uses. The Board affirmed its Trial Examiner, finding no 
unlawful change, citing among other cases, NLRB v. 
Crompton-Highland Mills, 337 U.S. 217, 69 S.Ct. 960 and 
NLRB v. Katz, supra. We submit that the Board in our 
present case properly found no unlawful conduct in the 
issuance of free uniforms. 


The allegation of failure to furnish payroll informa- 
tion fails for lack of proof. Thus, on request made by 
Union counsel letter of November 15th, the Employer 
reply that it would “be glad to discuss the information or 
allegation fully with you or your Union.” It questioned, 
however, an absolute right to the inspection since it was 
not claimed the records were necessary for “intelligent 
bargaining” and invited further discussion and informa- 
tion on the Union’s allegations. As justification for its 
hesitancy, Respondent pointed out that serious strike mis- 
conduct had taken place and that it wanted to assure 
itself of the Union’s bona fide before opening records 
identifying replacements. Respondent concluded its re- 
sponse by again inviting some assurances from the Union. 
None were forthcoming. 


It seems apparent that the request was of so little 
importance to the Union that it did not bother to respond. 
The Board, we submit, properly found nothing improper 
in the Employer’s conduct. 
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CONCLUSION 


The Board in its clearly permissible discretion reach- 
ed a contrary result from its Trial Examiner. American 
Federation of Television And Radio Artists v. NLRB, 

App.D.C. —___, 395 F.2d 622 (1968). The Board’s 
findings are based upon substantial evidence in the record 
as a whole and have a “reasonable basis in law”. NLRB 
v. Hearst Publications, Inc., 322 U.S. 111, 181; 64 S.Ct. 
851 (1944). 


It is requested that the petition for review be denied. 


Respectfully submitted, 
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